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These statistics are broken into two parts - 


1) PRIOR to proclamation of the Immigration Act 1976: 


January to March 


2) AFTER proclamation of the Immigration Act 1976: 
April to December 
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APPEALS 


PRIOR to proclamation of the Immigration Act 1976 


Number of appeals filed 208 (142 deportation orders) 
( 66 sponsors) 
Number of appeals withdrawn 18 
190 


(NOTE: As of December 31, 1977, 314 appeals remained to be disposed of.) 


DISPOSITION OF APPEALS 


Appeals from deportation orders: 


Execution of order direction 59 
Orders quashed oo 
Orders quashed - grant of landing directed = 5) 
Execution of orders stayed 42 


Appeals allowed in law 


Appeals dismissed for want of jurisdiction 4 


Appeals by sponsors 
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APPEALS 


AFTER proclamation of the Immigration Act 1976 


Number of appeals filed 256 (124 removal orders 
including 15 exclusion orders) 
(132 sponsors) 


Number of appeals withdrawn 37 


DISPOSITION OF APPEALS 


Appeals from removal orders: 


Dismissed in law and equity 69 
Allowed in law 53 
Allowed in equity 34 
Orders stayed ei) 


Appeals by sponsors: 


Dismissed in law and equity 33 
Allowed in law 30 
Allowed in equity 13 
Appeals abandoned 6 
Appeals want of jurisdiction 16 


There were still 229 appeals left to be disposed of by the end of 1978. 
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REFUGEES 


JANUARY - MARCH -- Refugee claim appeals filed 
Allowed to proceed to full appeal 
Refused to proceed 
Dismissed for want of jurisdiction 


To be decided 


APRIL - DECEMBER -- Application filed 
Allowed to proceed for a Court hearing 
Refused to proceed 


To be determined 


Disposition of applications* heard in Court 
Declared refugees 
Declared non refugees 


Pending decision 


* i.e. pursuant to the Immigration Act 1976. 


MOT IONS 


JANUARY - MARCH 
Number of Motions filed 
allowed 
dismissed 


withdrawn 


APRIL =- DECEMBER 
Number of Motions filed 
allowed 
dismissed 
withdrawn 


Pending decision 


Application for release under Immigration Act 1976 


Approved 
Refused 
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REVIEW OF CASES WHERE EXECUTION OF REMOVAL OR DEPORTATION ORDER STAYED 


In the course of 1978 there were 128 stayed cases reviewed and disposed 


as follows: 


Allowed 70 
Dismissed 31 
Stayed further a7 


ADJOURNMENTS OR POSTPONEMENTS 


During 1978, there were 411 hearings adjourned or postponed. 
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AWATTO GUA eaMi TLHAM 
(satk20 sw5329) 


NAME DATE APPOINTED 
CHAIRMAN 
Janet V. Scott 18-08-67 


G. Legaré (retired July 78) 
F. Glogowski 


J.P. Houle 
Rachelle Tremblay 
U.B. Benedetti 
A.B. Weselak 
Dorothy Davey 
Ethel Teitelbaum 
C.M. Campbell 


As of December 31, 1978 


DATE APPOINTED 
VICE CHAIRMAN 


25-03-76 
11-05-78 


17-11-69 


17-09-73 


25-03-76 


NOTE: A tenth member was appointed in 1979: 


G. Loiselle 


DATE APPOINTED 
MEMBER 


01-10-67 
01-10-67 


22-05-68 
28-09-72 
01-10-67 
01-10-67 
31-05-76 
20-04-78 
25-03-76 


26-03-79 


LOCAT ION 


Ottawa 
Ottawa 


Ottawa 
(V.C. at large) 


Mont real 
Montreal 
Toronto 
Toronto 
Toronto 
Toronto 


Vancouver 


Montreal 


The Immigration Appeal Board is an independent statutory judicial tribunal 
which was originally created by the Immigration Appeal Board Act (proclaimed in 
force November 13, 1967). This Act was repealed as of April 10, 1978 when the 
Immigration Act 1976 was proclaimed in force, and the Board was continued under 


this latter Act and derives its jurisdiction therefrom. 


The Board may consist 


of no less than seven and no more than 18 members, including a Chairman and five 


Vice-Chairmen. 


As of December 31, 1978 the Board consisted of nine members including a 


Chairman and four Vice-Chairmen. 


March 26, 1979. 


A tenth member, M. G.Loiselle, was appointed 


The Chairman or a Vice-Chairman, and not less than two members constitute 


a quorum of the Board. 


The Board's head office is situated in Ottawa, and in addition three 
permanent regional offices and courts are maintained, in Montreal (Québec Province), 
Toronto (Ontario) and Vancouver (British Columbia, Alberta, Saskatchewan and 
Manitoba). Hearings in Ottawa and the Maritime Provinces are arranged as required 


from the head office. 


The Board sits on a regular basis at its regional courts, and in addition 


circuits to other cities in Canada as the volume of cases requires. 
been held in every Province of Canada. 


Hearings have 
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THE JURISDICTION OF THE BOARD 


Te Appellate. 


1. The Board hears appeals from removal orders in respect of the following 
persons: 


a) permanent residents of Canada, who have a dual right of appeal. They 
may contest the legality of the removal order made against them or 
may base their appeal on equitable grounds; iee. all the circumstances 
of the case, or both; 


b) persons seeking admission at a port of entry who are in possession 
of a valid visa; 


c) persons determine by the Minister or by the Board to be Convention 
refugees. 


These last two categories have a dual right of appeal. They may contest the 
legality of the removal order or may base their appeal on equitable grounds, 
ise. compassionate or humanitarian considerations, or both. 


2. The Board hears appeals by the Minister on any ground of appeal 
that involves a question of law or fact or mixed law and fact from 
a decision of an adjudicator that a person who was the subject of an inquiry is 
a person who may be granted admission or is not a person against whom a removal 
order should be made. 


3. The Board hears appeals by sponsors who are Canadian citizens from a 
refusal of their application to sponsor an application for landing 
made by a member of the family class. Such persons have a dual right of appeal. 
They may contest the legality of the refusal or may base their appeal on equitable 
grounds, iee. compassionate or humanitarian considerations, or both. 


Security 


If a certificate based on security or criminal intelligence, signed by the 
Minister and the Solicitor General pursuant to section 83(1) of the Act, is filed 
with the Board, an appellant, other than a sponsor, is deprived of any relief in 
equity which might otherwise be extended; a sponsor effectively loses all his 
rights, both legal and equitable. 


II. Redetermination of refugee status 


A person who has been determined by the Minister not to be a Convention 
refugee may apply to the Board for redetermination of his claim that he is a 
Convention refugee. 


A : ) oe. kd the 
teat : ~ 6 " Ost bar 
ae cme HLS ois. tis seek, TeRRUSSS ‘SE 


» 


itesschoq at ote. of Gains 30. 210g F 3a mode 


polinaviol of oF bise’ sit vd 20 ss32t it ada yd 


2a 

; . 
feegn6 ta pauosa: qe 10 YadeioaM adg yd 2 leaqgs azeen 
a7. 3261. bas wSi SoRim 70 4553 30 wel to oliae B® 
Bd? enw nf» nomreg 8 Sedy some 
son at vo wotcakebs eat 


eds jastinos vse YedT \.tneqas to tHgit feuds sved 
eeos-uera oidetiupa, mo Jestas slond shed, {en 10 
wdvod. xo ~adtohderst: eno nel2as 


ot ytlupal o# Jo s3spdue 
favores & woe faakegs aoeweq, 5 


& otk eassigio neihepad. sre ony exescede yd sfeat 
gpibned tai holiest yas ce tosndae oF ory (deo Fige 
~lsoqae io sigh: Ispb ‘6 evan 2tesaey dove) saaelo Yh 
sebd yen 10 daaeiat sid To (akae f oda fea3nod 
hla iad eel 


i wwri-  . 6 


aldestaps fes4q5 vrai -©8 
a0¢ to .atolssieh S2hoo aakiesinstudt 20 5388 


y ers 

gf4 ¢d beagke .estmgtilfsint lenimizo 30 vitesse iro beaks otsolthastas 

Hefti e! (204 iota “Fo PER noksose of Jupuettiq Lapedso WO? . oad Bais 

> qabiss vas Yo boviwgsb ek .Zoenoge » aado tase .susiieqgR oe b1s0 7 

std [fe esaof wievidosdic Toenvge & bobretaa 96 saturadtg angen Hoke 
sidesiups as ene 


deltnsvird! asd, a3 ton rede rhuM afd YO bon tes sob aaod. asd cle ai 
5.eh ad eis mtei> att to soltsnimyatebex 29% Sts08 of% oF % i 


= 3 « 


THE EXERCISE OF THE BOARD'S JURISDICTION 


Ie Appellate 


Unless an in camera hearing is requested by one of the parties, all 
appeals are full public hearings, involving presentation of evidence, written 
and/or oral, and legal argument. The Minister of Employment and Immigration is 
a party to all appeals. 


The Board may allow or dismiss an appeal, and in the case of an appeal 
from a removal order it has the additional power in equity, before making a final 
decision, to stay execution of the removal order, normally as a form of 
probation. A stay of execution of a removal order is reviewed by the Board as 
provided in the Immigration Act 1976 and the Immigration Appeal Board Rules 1978. 


II. Redetermination of refugee status 


An application for redetermination is initially made ex parte and must 
be accompanied by a statutory declaration setting out the details of the 
applicant's claim and by the transcript of his examination under oath in respect 
of his claim held pursuant to section 45(1) of the Act. The Board considers 
these documents and if it finds that there are reasonable grounds to believe 
that the claim could upon a hearing be established it shall allow the application 
to proceed; in all other cases it shall refuse to allow the application to 
proceed and further is required to determine that the applicant is not a 
Convention refugee. 


If an application is allowed to proceed there is a full hearing involving 
oral and/or written evidence and legal submissions, and to which the applicant 
and the Minister of Employment and Immigration are parties. Such hearings are 
public unless a party requests an in camera hearing. 


GENERAL 


Hearings are held in either official language and where necessary 
interpreters are provided by the Board without charge. Parties to any 
proceeding before the Board have the right to representation by counsel of 
their choice, at their own expense. 


The Board has all the powers of a superior court of record and in 
addition to its explicit statutory jurisdiction it may hear and determine 
motions to establish its own jurisdiction, to reopen the hearing of an appeal, 
and so forth. 


The Federal Court of Appeal has jurisdiction to review the Board's 
decisions. 
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HISTORICAL 


The jurisdiction above outlined is substantially the same as that 
formerly possessed by the Board after the Immigration Appeal Board Act was 
amended in August 1973, except for redetermination of refugee status, which 
was formerly dealt with by way of appeal. 


Prior to August 1973 the Board had full appellate jurisdiction in 
respect of deportation orders and refusals of sponsorship applications made by 
Canadian citizens. The amendments to the Immigration Appeal Board in August 1973 
substantially reduced the volume of cases coming to the Board; those cases 
in respect of which the Board lost jurisdiction were and are now under the 
jurisdiction of the Federal Court of Canada. 


CONCLUS ION 


The volume of cases filed with the Board after proclamation of the 
Immigration Act 1976 on April 10, 1978 was relatively low during the balance 
of the calendar year. This may be attributed to the necessary period of 
adjustment in respect of a new statute and a substantial rise in volume may be 
anticipated in 1979. At present, there appears to be no danger of development 
of a serious backlog. 


As Chairman, I wish to express my appreciation for the co-operation and 
devotion to duty of my colleagues and of the staff of the Board, all of whom 
have made important contributions to the success of the Board in carrying out 
its functions. 


Respectfully submitted, 
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Janet Vs Scott 
Chairman 
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THE JURISDICTION OF THE BOARD 


Le Appellate. 


1. The Board hears appeals from removal orders in respect of the 
following persons: 


a) permanent residents of Canada, who have a dual right of appeal. 
They may contest the legality of the removal order made against 
them or may base their appeal on equitable grounds; i.e. all the 
circumstances of the case, or both; 


b) persons seeking admission at a port of entry who are in 
possession of a valid visa; 


c) persons determined by the Minister or by the Board to be 
Convention refugees. 


These last two categories have a dual right of appeal. They may contest 
the legality of the removal order or may base their appeal on equitable 
grounds, i.e. compassionate or humanitarian considerations, or both. 


2. The Board hears appeals by the Minister on any ground of appeal 
that involves a question of law or fact or mixed law and fact from 
a decision of an adjudicator that a person who was the subject of an inquiry 
is a person who may be granted admission or is not a person against whom 
a removal order should be made. 


3. The Board hears appeals by sponsors who are Canadian citizens from 
a refusal of their application to sponsor an application for 
landing made by a member of the family class. Such persons have a dual 
right of appeal. They may contest the legality of the refusal or may 
base their appeal on equitable grounds, i.e. compassionate or humanitarian 
considerations, or both. 


Security 


If a certificate based on security or criminal intelligence, signed by 
the Minister and the Solicitor General pursuant to section 83(1) of the 
Act, is filed with the Board, an appellant, other than a sponsor, is 
deprived of any relief in equity which might otherwise be extended; a 
sponsor effectively loses all his rights, both legal and equitable. 


II. Redetermination of refugee status 


A person who has been determined by the Minister not to be a 
Convention refugee may apply to the Board for redetermination of his, 
claim that he is a Convention refugee. 
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THE EXERCISE OF THE BOARD'S JURISDICTION 


Ts Appellate 


Unless an in camera hearing is requested by one of the parties, all 
appeals are full public hearings, involving presentation of evidence, written 
and/or oral, and legal argument. The Minister of Employment and Immigration 
is a party to all appeals. 


The Board may allow or dismiss an appeal, and in the case of an appeal 
from a removal order it has the additional power in equity, before making a 
final decision, to stay execution of the removal order, normally as a form 
of probation. A stay of execution of a removal order is reviewed by the 
Board as provided in the Immigration Act 1976 and the Immigration Appeal 
Board Rules 1978. 


II. Redetermination of refugee status 


An application for redetermination is initially made ex parte and must 
be accompanied by a statutory declaration setting out the details of the 
applicant's claim and by the transcript of his examination under oath in 
respect of his claim held pursuant to section 45(1) of the Act. The Board 
considers these documents and if it finds that there are reasonable grounds 
to believe that the claim could upon a hearing be established it shall 
allow the application to proceed; in all other cases it shall refuse to 
allow the application to proceed and further is required to determine that 
the applicant is not a Convention refugee. 


If an application is allowed to proceed there is a full hearing 
involving oral and/or written evidence and legal submissions, and to which 
the applicant and the Minister of Employment and Immigration are parties. 
Such hearings are public unless a party requests an in camera hearing. 


GENERAL 


Hearings are held in either official language and where necessary 
interpreters are provided by the Board without charge. Parties to any 
proceeding before the Board have the right to representation by counsel of 
their choice, at their own expense. 


The Board has all the powers of a superior court of record and in 
addition to its explicit statutory jurisdiction it may hear and determine 
motions to establish its own jurisdiction, to reopen the hearing of an 
appeal, and so forth. 


The Federal Court of Appeal has jurisdiction to review the Board's 
decisions. 
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HISTORICAL 


The jurisdiction above outlined is substantially the same as that 
formerly possessed by the Board after the Immigration Appeal Board Act was 
amended in August 1973, except for redetermination of refugee status, which 
was formerly dealt with by way of appeal. 


Prior to August 1973 the Board had full appellate jurisdiction in 
respect of deportation orders and refusals of sponsorship applications made 
by Canadian citizens. The amendments to the Immigration Appeal Board Act 
in August 1973 substantially reduced the volume of cases coming to the Board; 
those cases in respect of which the Board lost jurisdiction were and are 
now under the jurisdiction of the Federal Court of Canada. 


CONCLUS ION 


The volume of cases filed with the Board in 1979 was substantial. 
There are indications that the volume will increase in 1980. 


As Chairman, I wish to express my appreciation for the co-operation 
and devotion to duty of my colleagues and of the staff of the Board, all 


of whom have made important contributions to the success of the Board in 
carrying out its functions. 


Respectfully submitted, 


hen 


anet V. Scott 
Chairman 
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IMMIGRATION APPEAL BOARD 


STATISTICS 1979 


PART A 
APPEALS 
Appeals pending 1 January 1979 229 
Filed during year 630 
Total 859 
Withdrawn 61 
Heard 349 
Total 410 
Appeals pending at 31 December 1979 449 


DISPOSITION OF APPEALS HEARD 


Appeals from Removal Orders (Section 72) 


Appeals dismissed in Law and Equity 57 
Appeals allowed in Law 13 
Appeals allowed in Equity ot 
Removal Orders Stayed ae 

Total Appeals Heard under Section 72 153 


Appeals by Sponsors (Section 79) 


Appeals dismissed in Law and Equity 50 
Allowed in Law 74 
Allowed in Equity 42 
Appeals declared abandoned 14 
Appeals dismissed for Want of Jurisdiction 16 

Total Appeals heard under Section 79 196 


Total Appeals heard 349 
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PART A Cont'd. 


MOTIONS 


Motions pending 1 January 1979 
Filed during year 


Total 
Motions heard 


Motions pending at 31 December 1979 


OTHER 


Applications for release (Section 80) 
Oral Reviews of Stayed Removal Orders 


92 
83 
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PART B 


APPLICATIONS FOR REDETERMINATION OF REFUGEE CLAIMS 


Applications pending 1 January 1979 ) 
Filed 458 

Total applications 463 
Not allowed to proceed 306 
Allowed to proceed and heard 36 
Allowed to proceed pending Hearing 81 

Total applications considered 423 
Pending consideration in chambers 40 
Pending Hearing gl 


Total applications pending 12? 
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PART C 


REGIONAL DISTRIBUTION OF APPEALS AND APPLICATIONS FILED 


ONTARIO 
Toronto Office 48% 
BRITISH COLUMBIA 
SASKATCHEWAN 
ALBERTA 
MANITOBA 


Vancouver Office 2 ge 


QUEBEC 


Montreal Office 24s 


MARITIMES AND OTTAWA 


Ottawa Office 4% 
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IMMIGRATION APPEAL BOARD 


FOR THE YEAR ENDING DECEMBER 31, 1980 


© Minister of Supply and 


Services Canada 1981 
Cat. No. MQ1-1980 
ISBN 0-662-51 300-2 


The Honourable Lloyd Axworthy,P.C.,M.P., 
Minister of Employment and Immigration, 
Confederation Building, 

Ottawa, Ontario. 


Dear Mr. Axworthy: 


I transmit herewith the Third Annual Report of 
the Immigration Appeal Board, pursuant to section 69(1) of the 
Immigration Act 1976. This Report covers the period January l, 
1980 - December 31, 1980. 


I take this opportunity to express my appreciation 


for the continuing loyalty and devotion to duty of the Members and 
staff of the Immigration Appeal Board. 


Yours very truly, 
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—hanet Vix. SCott 


\J Chairman 
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As of December 31, 1980 


DATE DESIGNATED DATE DESIGNATED DATE APPOINTED 


NAME CHAIRMAN VICE CHAIRMAN MEMBER LOCATION 
Janet. V., Scott 18-08-67 18-08-67 Ottawa 
F. Glogowski 11-05-78 O1-1LO-67 Ottawa 


WP. Wowle 


(ViCu i atic large) 


17-11-69 22-05-68 Montreal 
Rachel Tremblay 28-09-72 Montreal 
G. Loiselle 26-03-79 Montreal 
A.B. Weselak 17-09-73 01-10-67 Toronto 
Dorothy Davey 01-08-80 31-05-76 Toronto 
U. Benedetti 01-10-67 Toronto 
Ethel Teitelbaum 20-04-78 Toronto 
Glenna Tisshaw 01-08-80 Toronto 
B. Suppa 01-09-80 Toronto 
C.M. Campbell 25-03-76 25-03-76 Vancouver 
B. Howard 08-09-80 Vancouver 
W. Hlady 01-08-80 Vancouver 
INTRODUCTION 


The Immigration Appeal Board is an independent statutory judicial tribunal 
which was originally created by the Immigration Appeal Board Act (proclaimed in 


force November 13, 


1967). This Act was repealed as of April 10, 


1978 when the 


Immigration Act 1976 was proclaimed in force, and the Board was continued under 


this latter Act and derives its jurisdiction therefrom. 
of no less than seven and no more than 18 members, 


five Vice—Chairmen. 


As of December 31, 


including a Chairman and five Vice-—Chairmen. 


The Chairman or a Vice-Chairman, 


a quorum of the Board. 


The Board's head office is situated in Ottawa, 


1980 the Board consisted of fourteen members 


The Board must consist 
including a Chairman and 


and not less than two members constitute 


and in addition three 


permanent regional offices and courts are maintained, in Montréal (Québec 
Province and the Maritimes), Toronto (Ontario) and Vancouver (British 
Columbia, Alberta, Saskatchewan and Manitoba). Hearings in Ottawa are 
arranged as required from the head office. 


The Board sits on a regular basis at its regional courts, and 


circuits to other cities in Canada as the volume of cases requires. Hearings 
have been held in every Province of Canada. 


amine 


sh ee 


THE JURISDICTION OF THE BOARD 


The Board has all the powers of a superior court of record and in 
addition to its explicit statutory jurisdiction it may hear and determine 
motions!to establish its own jurisdiction, to reopen the hearing of an 


appeal, and so forth. 


Historical 


The jurisdiction outlined hereunder is substantially the same as 
that formerly possessed by the Board after the Immigration Appeal Board Act 
was amended in August 1973, except for redetermination of refugee status, 
which was formerly dealt with by way of appeal. 


Prior to August 1973 the Board had full appellate JORIS cE ton 
respect of deportation orders and refusals of sponsorship applications 
made by Canadian citizens. The amendments to the Immigration Appeal Board 
Act in August 1973 substantially reduced the volume of cases coming to 
the Board; those cases in respect of which the Board lost jurisdiction 
were and are now under the jurisdiction of the Federal Court of Canada. 


Wee Appellate 


Ll. ‘The Board hears appeals from removal orders in respect of the 
following persons: 


a) permanent residents of Canada, who have a dual right of appeal. 
They may contest the legality of the removal order made against 
them or may base their appeal on equitable grounds; i.e. all the 
circumstances of the case, or both; (Immigration Act 1976,S. 72(1) 


b) persons seeking admission at a port of entry who are in 
possession, of, a valid wisas (Immigration Act.) 9/6..5 sel 2) 
and 


c) persons determined by the Minister or by the Board to be 
Convention refugees (Immigration Act 1976, S. 72(2)(a) 


who may contest the legality of the removal order 
or may base their appeal on equitable grounds, i.e. 
compassionate or humanitarian condiserations, or both. 


2. The Board hears appeals by the Minister on any ground of appeal 
that involves a question of law or fact or mixed law and fact from 
a decision of an adjudicator that a person who was the subject of an inquiry 
is a person who may be granted admission or is not a person against whom 
a removal order should be made. (Immigration Act 1976, S. 73) 


3. The Board hears appeals by sponsors who are Canadian citizens from 
a refusal of their application to sponsor an application for 
landing made by a member of the family class. Such persons have a dual 
right of appeal. They may contest the legality of the refusal or may 
base their appeal on equitable grounds, i.e. compassionate or humanitarian 
considerations, or both. (Immigration Act 1976, S. 79(2)) 


The Exercise of the Board's Jurisdiction on Appeal 


Unless an in camera hearing is requested by one of the parties, all 
appeals are full public hearings, involving presentation of evidence, 
written and/or oral, and legal argument. The Minister of Employment and 
Immigration is a party to all appeals. 


The Board may allow or dismiss an appeal, and in the case of an 
appeal from a removal order it has the additional power in equity, before 
making a final decision, to stay execution of the removal order, normally 
as a form of probation. A stay of execution of a removal order is 
reviewed by the Board as provided in the Immigration Act 1976 and the 
Immigration Appeal Board Rules 1978. (Tables 1-3)) 


If a certificate based on security or criminal intelligence, signed 
by the Minister and the Solicitor General pursuant to section 83(1) of the 
Act, is filed with the Board, an appellant, other than a sponsor, is 
deprived of any relief in equity which might otherwise be extended; a 
sponsor effectively loses all his rights, both legal and equitable. 


Il. Redetermination of claim to be a Convention refugee 


A person who has been determined by the Minister not to be a 
Convention refugee may apply to the Board for redetermination of his 
claim that he is a Convention refugee. 


The Exercise of the Board's jurisdiction on Application for Redetermination 


An application for redetermination is initially made ex parte and 
must be accompanied by a statutory declaration setting out the details of 
the applicant's claim and by the transcript of his examination under 
oath in respect of his claim held pursuant to section 45(1) of the Act. 

The Board considers these documents and if it finds that there are 
reasonable grounds to believe that the claim could upon a hearing be 
established it shall allow the application to proceed; in all other cases 
it shall refuse to allow the application to proceed and further is 
required to determine that the applicant is not a Convention refugee. 
(Table 5) 


Sale es 


Tf-an application if "allowed™to proceed tthere is a” fULl “hearing 
involving oral and/or written evidence and legal submissions, and to which 
the applicant and the Minister of Employment and Immigration are parties. 
Such hearings are public unless a party requests in camera hearing. 


(Table 6) 


LiLwesReview by the Federal Gourt. of Appeal 


The Federal Court of Appeal has jurisdiction to review the Board's 
decisions. 


THE YEAR IN REVIEW 


The designation of a fifth Vice-Chairman, located in Toronto, 
and the appointment of two additional members in Toronto and two in 
Vancouver has enabled the Board to increase the number of hearings in 
all regions. In 1980, 99 weeks of hearings were scheduled, an 
increase of 24 weeks over the number of hearing weeks scheduled in 1979. 
The total number of cases disposed of in 1980 was 8% higher than those 
dediewwrr Enso 7 9. 


Hearings are held in either official language and where necessary 
interpreters are provided by the Board without charge. Parties to any 
proceedings before the Board have the right to representation by counsel 
of their choice, at their own: expense. 


Reasons 


Reasons must be given in all sponsorship appeals. In all other 
appeals, and on refugee redetermination, reasons must be given if 
requested by either party. Very few reasons are delivered orally, 
consequently, reasons are written by one or more members of a quorum 
in 100% of sponsorship appeals and approximately 90% of all other 
matters decided by the Board. We estimate that in respect of the 1161 
matters decided in 1980, over 950 written reasons were furnished. 


Adjournment or postponement of hearings at the request of a party 
causes considerable loss of Court time. 342 cases were adjourned or 
postponed in 1980. 


Law Reports 


Selected reasons for judgment are reported in résumé form by 
C.L.I.C. (the Canadian Law Information Council), in English and French. 
The full reasons are available from C.L.1.C. if desired. 170 résumés 
were published by C.L.1.C. in 1980, on an ongoing monthly basis. 
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STATISTICS -— JANUARY 1, 1980 — DECEMBER 31, 


TABLE 1 


APPEALS 


Appeals pending 1 January 1980 
filed during year 


Total 


Withdrawn 97 
Heard 473 


Appeals pending at 31 December 1980 


TABLE 2 
DISPOSITION OF APPEALS HEARD 


Appeals from Removal Orders (Section 72) 


Appeals dismissed in Law and Equity 80 
Appeals allowed in Law 24 
Appeals allowed in Equity 66 
Removal Orders Stayed 48 


Total Appeals heard under Section 72 


Appeals by sponsors (Section 79) 


Appeals dismissed in Law and Equity a) 
Allowed in Law 61 
Allowed in Equity 103 


Appeals dismissed for 
want of jurisdiction 6 
Appeals declared abandoned 5 
Total appeals heard under Section 79 


Appeals by Minister (Section 73) 


Total 
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TABLE 3 


MOTIONS 
Motions pending 1 January 1980 pt 
filed during year 105 
Motions heard ot 
Motions pending at 31 December 1980 p38) 
OTHER 


Applications for release (Section 80) - 


heard 8 
Oral Review of Stayed Removal Orders 70 
TABLE 4 


Types of Appeals Pending December 31, 1980 


Sect rom 2 ey 
Section 7S 5 
Section 79 563 
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TABLE 5 
APPLICATIONS FOR REDETERMINATION OF A CLAIM TO BE A CONVENTION REFUGEE 


Applications pending consideration 


in Chambers 1 January 1980 40 
Applications received 383 
Total applications for consideration 
in Chambers 423 
423 
Allowed to proceed to hearing 114 
Not allowed to proceed and determined 
not to be refugees 248 
Withdrawn 3 
Dismissed for want of perfection AZ 
Total disposed aT 
Sas. 
Pending consideration at 31 December 1980 44 
TABLE 6 
Applications pending hearing 1 January 1980 81 
Allowed to proceed — 1980 114 
195 
Bye Se 
Determined to be refugee 38 
Determined not to be refugee 58 
Dismissed for want of prosecution 3 


Pending a hearing at 31 December 1980 96 


Total Appeals Received 


Claims received 
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CHAIRMAN 
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IMMIGRATION APPEAL BOARD 


LA COMMISSION D’APPEL DE L IMMIGRATION 


March 1982 


The Honourable Lloyd Axworthy,P.C.,M.P., 
Minister of Employment and Immigration, 
Ottawa, Ontario. 


Dear Mr. Axworthy: 


I transmit herewith the Fourth Annual Report of 
the Immigration Appeal Board, pursuant to section 69(1) of the 
Immigration Act, 1976. This Report covers the period January 1, 
1981 - December 31, 1981. 


I take this opportunity to express my appreciation 
for the continuing loyalty and devotion to duty of the Members and 
staff of the Immigration Appeal Board. 


Yours very truly, 


anet V. Scott, 
Chairman, 


fMwacese9 | . 
wOrTAnOIMMYs 32Q JaS4e'S HOERINMOS AD 


S8@f dowsM 


to s10qeA IsirmA doixv0t offt 


Cd 


dizttweved Jimensis I re 
sit to ({)2 coitoee of tasnesee ,bas0t LseqyA moljsiph 
yisunel folieq adt eevoo Jueqet etdT .aTel «OK MOk: 


GL . £8 xedmeo 


soisjsiosigas ym eeszqxe of Viinesseqqe S207 siez 2 | 
1s sitsdmeM oft to yiub.o¢ aokdoveb bas vlsvol oie add 02 
| .bxse4 L[aeqadA aoltsipiamt edd Fo 3 oo 


a Me _ 
a . “AG i = 3 é 
p J a ; a ~S — KS oe <1. a : e 


; 
! ‘ 
: 
: 
,tI032 +V Jsrisf. j 
tem ien> ~ * 


* 


" bisee 
ws i 
4 bie 


As of December 31, 1981 


DATE DESIGNATED DATE DESIGNATED DATE APPOINTED 


NAME CHAIRMAN VICE CHAIRMAN MEMBER LOCATION 
Janet V. Scott 12-07-67 18-08-67 Ottawa 
F. Glogowski 11-05-78 01-10-67 Ottawa 
(V.C. at large) 
J.P. Houle 17-11-69 22-05-68 Montreal 
Rachel Tremblay 28-09-72 Montreal 
G. Loiselle 26-03-79 Montreal 
A.B. Weselak 17-09-73 01-10-67 Toronto 
Dorothy Davey 01-08-80 31-05-76 Toronto 
U. Benedetti 01-10-67 Toronto 
Ethel Teitelbaum 20-04-78 Toronto 
Glenna Tisshaw 01-08-80 Toronto 
B. Suppa 01-09-80 Toronto 
C.M. Campbell 25-03-76 25-03-76 Vancouver 
B. Howard 08-09-80 Vancouver 
W. Hlady 01-08-80 Vancouver 
INTRODUCTION 


The Immigration Appeal Board is an independent statutory judicial 
tribunal which was originally created by the Immigration Appeal Board Act 


(proclaimed in force November 13, 1967). 


This Act was repealed as of 


April 10, 1978 when the Immigration Act, 1976 was proclaimed in force, and the 
Board was continued under this latter Act and derives its jurisdiction therefrom. 
The Board must consist of no less than seven and no more than 18 members, including 


a Chairman and five Vice-—Chairmen. 


As of December 31, 1981 the Board consisted of fourteen members 
including a Chairman and five Vice-Chairmen. 


The Chairman or a Vice-Chairman, and not less than two members 


constitute a quorum of the Board. 
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The Board's head office is situated in Ottawa, and in addition three 
permanent regional offices and courts are maintained, in Montréal (Québec 
Province and the Maritimes), Toronto (Ontario) and Vancouver (British 
Columbia, Alberta, Saskatchewan and Manitoba). Hearings in Ottawa are 
arranged as required from the head office. 


The Board sits on a regular basis at its regional courts, and 
circuits to other cities in Canada as the volume of cases requires. 
Hearings have been held in every Province of Canada. 


THE JURISDICTION OF THE BOARD 


The Board has all the powers of a superior court of record and in 
addition to its explicit statutory jurisdiction it may hear and determine 
motions to establish its own jurisdiction, to reopen the hearing of an 
appeal, and so forth. 


Historical 


The jurisdiction outlined hereunder is substantially the same as 
that formerly possessed by the Board after the Immigration Appeal Board Act 
was amended in August 1973, except for redetermination of refugee status, 
which was formerly dealt with by way of appeal. 


Prior to August 1973 the Board had full appellate jurisdiction in 
respect of deportation orders and refusals of sponsorship applications 
made by Canadian citizens. The amendments to the Immigration Appeal Board 
Act in August 1973 substantially reduced the volume of cases coming to 
the Board; those cases in respect of which the Board lost jurisdiction 
were and are now under the jurisdiction of the Federal Court of Canada. 


I. APPELLATE 


i The Board hears appeals from removal orders in respect of the 
following persons: 


(a) permanent residents of Canada, who have a dual right of appeal. 
They may contest the legality of the removal order made against 
them or may base their appeal on equitable grounds; i.e., all the 
circumstances of the case, or both; (Immigration Act, 1976, S.72(1) 


(b) persons seeking admission at a port of entry who are in possession 
of a valid visa; (Immigration Act, 1976, S.72(2)(b)) and 


(c) persons determined by the Minister or by the Board to be 
Convention refugees (Immigration Act, 1976, S.72(2)(a) 


who may contest the legality of the removal order 


or may base their appeal on equitable grounds; i.e., 
compassionate or humanitarian considerations, or both. 
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ae The Board hears appeals by the Minister on any ground of appeal 
that involves a question of law or fact or mixed law and fact from 
a decision of an adjudicator that a person who was the subject of 
an inquiry is a person who may be granted admission or is not a 
person against whom a removal order should be made. (Immigration 
Act, 1976, S.73) 


a. The Board hears appeals by sponsors who are Canadian citizens, 
from a refusal of their application to sponsor an application for 
landing made by a member of the family class. Such persons have 
a dual right of appeal. They may contest the legality of the 
refusal or may base their appeal on equitable grounds; i.e., 
compassionate or humanitarian considerations, or both. 
(Immigration Act, 1976, S.79(2)) 


The Exercise of the Board's Jurisdiction on Appeal 


Unless an in camera hearing is requested by one of the parties, all 
appeals are full public hearings, involving presentation of evidence, written 
and/or oral, and legal argument. The Minister of Employment and Immigration 
is a party to all appeals. 


The Board may allow or dismiss an appeal, and in the case of an 
appeal from a removal order it has the additional power in equity, before 
making a final decision, to stay execution of the removal order, normally 
as a form of probation. A stay of execution of a removal order is reviewed 
by the Board as provided in the Immigration Act, 1976 and the Immigration 
Appeal Board Rules (Appellate) 1981. 


If a certificate based on security or criminal intelligence, signed 
by the Minister and the Solicitor General pursuant to section 83(1) of the 
Act, is filed with the Board, an appellant, other than a sponsor, is 
deprived of any relief in equity which might otherwise be extended; a 
sponsor effectively loses all his rights, both legal and equitable. 


II. REBETERMINATION OF CLAIM TO BE A CONVENTION REFUGEE 


A person who has been determined by the Minister not to be a 
Convention refugee may apply to the Board for redetermination of his claim 
that he is a Convention refugee. 


The Exercise of the Board's jurisdiction on Application for Redetermination 


An application for redetermination is initially made ex parte and 
must be accompanied by a statutory declaration setting out the details of 
the applicant's claim and by the transcript of his examination under oath 
in respect of his claim held pursuant to section 45(1) of the Act. The 
Board considers these documents and if it finds that there are reasonable 
grounds to believe that the claim could upon a hearing be established it 
shall allow the application to proceed; in all other cases it shall refuse 
to allow the application to proceed and further is required to determine 
that the applicant is not a Convention refugee. 
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If an application is allowed to proceed there is a full hearing 
involving oral and/or written evidence and legal submissions, and to which 
the applicant and the Minister of Employment and Immigration are parties. 
Such hearings are public unless a party requests in camera hearing, 


ee ee ee oe, 


III. HEARINGS 


Hearings are held in either official language and where necessary 
interpreters are provided by the Board, 


Parties to any proceeding before the Board have the right to 
be represented by counsel of their choice, at their own expense. 


Reasons for the decision must be given by the Board in all 
sponsorship appeals and in any other matter at the request of one of 
the parties. 


Selected reasons for judgement are reported in résumé form by 
the Canadian Law Information Council (C.L.1I.C.). Interested persons may 
obtain the complete reasons from C.L.I.C. 


IV. REVIEW BY THE FEDERAL COURT OF APPEAL 


The Federal Court of Appeal has jurisdiction to review the 
Board's decisions. 


V. THE YEAR IN REVIEW 


During the year the number of weeks of hearings scheduled 
across Canada increased from 99 in 1980 to 137, Some 1600 matters were 
heard and decided by the Board. 


Adjournment or postponement of a hearing is a continuing cause 
of lost court time, During 1981, 365 cases were adjourned or postponed. 
While it is sometimes possible to replace a postponed case in the role, 


it is estimated that over 100 days of hearing time were lost during the 
year. 


. Written reasons for the decisions of the Board were prepared 
in 1400 cases, 100% of appeals by sponsors and 90% of all other matters, 


174 cases were selected and published in C.L.I.C. 
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TABLE 3 


OTHER MATTERS HEARD -__1981 
Motions heard 103 
Applications for release from detention heard 9 
Oral reviews of a stayed removal order 54 
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INTRODUCTION 


The Immigration Appeal Board is an 
independent statutory judicial tribunal 
established under the Immigration Act. 
The Board has two major functions, the 
disposition of appeals and related 
matters and the redetermination of claims 


to Convention refugee status. 


PROCEEDINGS WITHIN THE BOARD'S JURISDICTION 


The Board has jurisdiction to hear and decide appeals 
as explained below and to hear redetermination of claims 
to be a Convention refugee. 


APPEALS 


Under section 72 of the Act, the Board has jurisdiction 
to hear appeals from Removal Orders in respect of 


(a) 


(b) 


ic) 


Permanent residents of Canada, who have a dual 

right of appeal. They may contest the legality 

of the removal order made against them or may 

base their appeal on equitable grounds; i.e., all 
the circumstances of the case, or both; (Immigration 
Atle be ey ns Pe dg 


Persons seeking admission at a port of entry who are 
in possession of a valid visa; (Immigration Act, 1976, 
So, fee) OL) ang 


Persons determined by the Minister or by the Board 
to be Convention refugees (Immigration Act, 1976, 
So pie tee Lay) 


who may contest the legality of the 
removal order or may base their appeal 
On equitable grounds; i.e. compassionate 
Or Aumanrtcarrvan Considerations, or both 


There were 116 appeals under section 72 heard and determined 
by the Board during the year. 


As well, the Minister of Employment and Immigration may 
appeal to the Board on any ground of appeal that involves 

a guestion Of law or fact or mixed law and. fact froma 
decision of an adjudicator that a person who was the subject 
of an inguiry is a person who may be granted admission 

Or is not a person against whom a removal order should be 


made. 


(mms orationga ActL,« 197655 8.1 732% 


The Board heard and decided seven cases brought forward by 
the Minister under section 73 of the Act inthe current 


year. 


Another important, aspect of the, Board!s | jurisdiclLion ica 
to hear appeals by sponsors who are Canadian citizens, 
from a refusal of an application for Landing mace iby oa 
member of the family class. Such persons have a dual 
right of appeal. They may contest the legality of the 
refusal or may base their appeal on equitable grounds; 
i.é., Compassionate or humanttarran) ‘considerations, of 
both. (Immigration Ach, L976) 3S.79 C2090"  Thic year. etre 
Board heard and decided 551 appeals by sponsors under the 
provisions OfSsection 794 


REDETERMINATION OF CLAIMS TO BE A CONVENTION REFUGEE 


A person whose claim to be a Convention refugee has been 
refused by the Manister may apply to. the. Board for a 
redetermination of his claim. The Act. provides “that wan 
application for redetermination must be accompanied by a 
statutory declaration setting. out fhe detazrls of the Claam 
and a copy of the transcript. of the exanination wnder oatn 
made in respect of the claim pursuant, to,Section.~45_6f the 
AICKers 


séectizon. 71(1) requires that the Board. form an ootnion on 

the basis of this documentation, that there, are.or are 

not “reasonable grounds to believe that a claim could, upon 
the Nearing, of the —appeieation, bepestaebilacnede. hii Zee ob 

the opinion of the Board, there are such reasonable grounds, 
the application as allowed, fo proceed to.4 full oral 
hearing. tf, in. the opinion Of, the Board... there ore. oT 
such reasonable grounds, the Board refuses to allow the 
application to proceed and determines that the applicant is 
not a Convention refugee. During the year, 948 applications 
for redetermination were disposed of in Chambers and 157 
Were Neardsim open Coure. 


OTHER MATTERS 


In addition, the Board heard 90 motions, 11 appilacatwone* for 


release from detention and 523 oral reviews of a stayed 
removal orden, 


HEARINGS 


Appeals, matters arising out of appeals and applications 
for redetermination which have been allowed to proceed are 
heard in full public hearings involving the submission of 
written and oral evidence and legal argument. 


The Minister is a party to all appeals and all applications 
allowed to proceed. He is represented before the Board by 
designated appeals officers. Appellants and applicants 
have the right to be represented by counsel of their choice 
and at their expense. Interpreters are provided by the 
Board where necessary. Written reasons for the decisions 
of the Board are required to be produced in all appeals by 
sponsors and in any other case at the request of one of the 
parties. 


ORGANIZATION 


The Immigration Appeal Board has its headquarters in 
Ottawa. Permanent courts are established in Ottawa, 
Montreal, Toronto and Vancouver. TMre’ BOaTda sits On 4 
regular basis a@t*its regional courts, and travets lo Clner 
cities in Canada as the volume of cases requires. 


The Board may consist of no less than seven and no more 

than 18 members, including a Chairman and five Vice-Chairmen. 
The Board presently consists of the Chairman, five Vice- 
Chairmen and eight members, all of whom are appointed by the 
Governor in Counci.. The Chairman and not less than two 
other members, or a Vice-Chairman and not less than two 

other members, constitute a quorum of the Board. 


Under the direction of the Senior Registrar, the Operations 
Branch provides support services to the: Board sincluding 

the administration of the courts, the provision of Legal 
advice, research facilities) and thevconmtrol of courec 
documents. The Finance and Administration Branch, headed by 
a Director, is responsible for the Financial Management and 
Personnel Services. 


THE YEAR IN REVIEW 


The year 1982 saw the departure of former Chairman Judge 
J.V. Scott in March to take up her duties in the County 
Court in Kitchener-Waterloo, and the appointment in June 
of Michelle Falardeau-Ramsay as Chairman of the Board. 


It was a year in which the Immigration Appeal Board began 
the transition of the new Policy and Expenditure Management 
System by publishing its 1983-84 Expenditure Plan. 


The Board expanded its research activities to include the 
development of Country Profiles to provide background 
information to the members involved in the redetermination 
of refugee claims in response to the recommendation made 
in the report of the Task Force on Immigration Practices 
and Procedures, published in November, 1981. 


The Board has attained a satisfactory level of achievement 
in the areas of Official Languages and Equal Opportunities 
and has been exempted from reporting until March, 1984. 


During the year 1982, the Board heard and decided a total 

of 1927 cases, over half of which were decided after -full 
hearings in open court. New appeals reaching the Board 
totalled 952, an increase of 50% over the number received 

Lit 49 795- (the bir st “i year of operation after the Immigration 
Act, 1976, became effective. The number of applications for 
redetermination of a claim to be a Convention refugee increased 
Prom 67 8S Gi 19S to8ose Sn! 198o and Us more’ than double the 
number received in 1979. 


Four quorum of the Board sat an average of 32.5 weeks each 
fOr a total of “130 weeks -of hearings. An average of 7.5 
cases were heard and decided each week. In addition an 
average of 20 redeterminations were decided each week by 
full quorum of the Board in Chambers. 


One of the unique features about the work of the Board is 


Lts .veactive nature. Panels of the Board are scheduled 
to,sitiin the various regions of Canada through the 
publication of a master schedule. Against this schedule, 


the. roll:is.set in the Pegqions,;, the cases catied ante 
order in which the notice of appeal is sSignedioneithe 
application is allowed to proceed. As many as 40% of the 
cases scheduled in any week are postponed) byw consent of 
the’ parties or adjourned by ‘thes Board “at tie orecuesct of 
one of the parties. The reasons for the adjournments are 
usually related to the appellant/applicant's last minute 
decision to,Obtain “counsel and. tie analveirtyr or counsel to 
proceed at the specified time. 


The’ precedents set by higherveourts, whitch are fsrmding on 
the, Board, are such’ that;*he (Boerd Gsyboeund to gerade 
adjournments in response to a valid request by one of the 
Paxrties. The issue: of, postponementabyriconsent, of ebhe 
parties is another over which the Board has no control. The 
introduction. in 1982 of an, informationalette pewhich ess Sent 
to all appellants. and, applicants../and, which, describes the 
nature of the proceedings,appears to have been of. some: value 
in reducing the amount, of, court, time:wh chr is shoot through 
adjournments and postponements. 


During the year 1982, the Board published 142 selected 

cases an the Canadian Law Information ecounewiss (GUC mena 
added 155 cases, of which 19 were Federal Court decisions, 

to the fAB Index. The EAB Index 1s mMaintaaned in ‘each 
regional law library and made available to interested parties 
OMPRae Giulerstar. 


A total of 452 cases), most, of /which were apply cata one son 
redetermination of a, claim. t0 be. a Convention refugee which 
the Board shad “efused, to allow, to proceed, were referred 

to the Federal Court under the provisions of Section 28 of 
the Federal Court Act. (These included cases decided by 

the Board during 1981.) The Federal Court granted leave to 
appeal under the provisions of Section 84 of the Immigration 
Ree ane 2 Cage During the year the Federal Court allowed 
appeals from decisions of the Immigration Appeal Board in 

59 cases, all of which were indexed. 


E. 


IMPORTANT CASES 


- IMMIGRATION APPEAL BOARD DECISIONS - 


Sune Beg ehopra: win WM. Bd) OLA Be, 82759004) 

The question before the Board on this sponsorship appeal 
was whether the sponsor's mother was an accompanying 
dependant. Although included in her husband's application 
for permanent residence as a dependant, she had not come 
to Canada with her husband who was landed in 1978. The 
Board found that she had remained in her country of origin 
by choice and had failed to comply with repeated requests 
for documentation required to process her for landing. Her 
intent had never been to accompany her husband, the prime 
applicant, to Canada but had been to remain behind for 
personal reasons. She could therefore not be considered 
to be an accompanying dependant and the Board was without 
Jurisdiction to entertain her appeal. 


A, GUrasdictiional.gdguestion anose.on)this sponsorship appeal. 

An application for landing had been made by the sponsor's 
father and included in the application were his dependants. 
While the application was being processed, the father died. 
The issue arose on appeal as to the effect of the father's 
death on the application. The Board held that the application 
fell with the death of the father and the dependants 

included in the application could not be considered. 


An argument was made during the course of this sponsorship 
appeal that proof of a parent-child relationship and the 
sponsor's financial means to support his parents were 
sufficient to warrant the Board extending special relief to 
the sponsor on compassionate or humanitarian grounds. 
However, the Board held otherwise. Those facts were, not in 
themselves, surticient for granting special relief. 


Gloria Frances Robbins v._M.E.I._ (1.A.B. 81-6232) 

This case involved the sponsorship of a husband. The 
application was refused because the applicant's marriage 
was considered to be one of convenience only, contracted 
in order to secure landed status in Canada. The majority 
of the Board held that -a “marriage Of Convenience 15 mot 
a valid ground’ of refusing an application for Vtandings 
However, one Board member expressed the view in dissenting 
reasons that Parliament has given discretion to <a visa 
officer and the visa officer properly exercised his 
discretion in refusing the applicant a Vise in “this tcase. 
The Minister requested and was granted leave to appeal to 
the Federal court. 


REMOVAL ORDER 


Mead yet: 2 SRY ie Ss -ROume TOG kee Oy ae eee 

The Minister appealed the decision of an adjudicator that 

the respondent was not a person who had.engaged in 

employment contrary to the Act on weculet tons. The respondent 
worked as a doorman in a restaurant four or five. times sat 

the request of the manager of the establishment) who was a 
EEOC acu. Braces. He. was--not, paid. ‘4. salary piwe alleen Gs ances 

any tips he received. The Board agreed with the adjudicator, 
first, because the tips received did not “constitute 

valuable consideration and “Second, because, on the particular 
facts of this "case, the respondent “had notwcepriveda a 
Canadian citizen or permanent resident of gainful employment, 
which was the essential concern of the Act. 


APPEAL BY) THE MINISTER 


This was an appeal by the Minister from the decision of an 
adjudicator. The respondent had claimed to be a Convention 
refugee at the inquiry but the Minister had not made a 
determination on rs claim since the adjudicator nad ound 

in favour of the respondent at the conclusion of the inguLry. 
The Board allowed the Minister's appeal as it was clear the 
respondent was an overstaying visitor. However, the Board 


did not pronounce the removal order that the adjudicator 
ought to have pronounced because the result of so doing 
would have been to deprive the respondent of the right to 
have his refugee claim decided. 


REDETERMINATION OF A REFUGEE CLAIM 


ppore mere peom, jth 8. basi 085) 

This was an application for redetermination of a claim to be 
a Convention refugee. The applicant referred to certain 
guidelines issued by the Minister in her declaration under 
Oath in support of ‘Ner application. She relied in particular 
On a statement in the guidelines that it was not necessary 

Lo prove accrual POllciGal activity in order ‘to be 

determined a Convention refugee. The Board held that the 
guidelines were not binding on the Board but rather were 
directed to the Refugee Status Advisory Committee. 


Maen ooo Sent bimek oh 2 Ma B- Legelde A, Bai 8256299) 

The applicant in this case was seeking by motion a reopening 
of his application for redetermination of his claim to be 

a Convention refugee. The Board had allowed his application 
Lo oOroceed toa, hearing but the, applicant had failed. to 
appear at the hearing and had also failed to inform his 
counsel and the Board of his whereabouts. The Board 
determined he was not a Convention refugee. Having rendered 
its cCecitsion On his “seapplication, “the Board Weld *1t “was not 
open to it to reconsider the application and his motion was 
dismissed. 


- FEDERAL COURTY DECISIONS. = 


Topgyal, Nyingkho v. M.E.I. (1-.A-.B._ 80-1117) 

This case concerned a sponsorship of “an application tor 
permanent residence submitted by the sponsor's adoptive 
father, mother and their two children. The sponsor had 
been adopted in Quebec at the age of twenty-eight. However, 
they Board. found thati.she did not come wi thi msene deta 1 om 
of “daughter” set. out ins section s2'(1) cof the, immacmaty on 
Regulations, 1978, since she had not been adopted before 
attaining thirteen years of age and consequently the Board 
held that her adoptive father was not her father andscoaulcd 
not be sponsored as such. (Board judgment pronounced 

MNereh 2.0)" oat) The decision was appealed to the Federal 
Court and the Court allowed the appeal (November 3, 1982) 
on the basis that the sponsor could not bene Udmiot sto spe 
entitled to sponsor the admission of her adoptive father 
for the sole reason that she was adopted after atta iming 
thirteen years ‘of age: 


Thais case involved the Sponsorship of a spouse for permanent 


residence in Canada. At the hearing of the ~appeal,  1t 
became apparent that the applicant had undergone a sex 
change prior to her marriage to the sponsor. The Board held 


that the applicant was not a woman at the date of the 
ceremony of marriage but was at all times a male and there- 
fore could not he eilassed paceune spousesot the sponsor... The 
Board dismissed the appeal (August 29, 1980). The case was 
appealed to the Federal Court and the Court held (October 
27, 1962) that the apolicanl was the spouse of the sponsor 
within the meaning of the definition of SSPOUS 6) «in (section 
of the Immigration Regulations, 1978: The Board's decrouen 
waS accordingly set aside. 


Palta, Som Nath v. M.E.I. (1.A.B._ 81-6275) 

This was a sponsorship case involving a refusal based on 

the medical inadmissibility of the sponsor's father and 
mother. The letter refusing the application did not state 
the nature of the medical problem involved; however, the 
Board held it was nevertheless valid. (Judgment pronounced: 
Aprd is 21454 1o8e2..9 The Federal Court held otherwise 

(October 6, 1982), ruling that the requirements of subsection 
I9Ada o£; the Immigration: Act, 1976, that: the appellant. be 
informed of the reasons for refusal of the application for 
landing had not been complied with. 


REMOVAL ORDER 


DE SOUe ani iichen: Hugen eh veoM id. (lake Bas 197 BAG1) 

This case was an appeal from a removal order pronounced 
against the appellant on the basis that he had been granted 
landing by reason of misrepresentation of a material fact 
made by his mother (she had failed to disclose her children). 
The Board determined the removal order was valid: non- 
disclosure of the children was a material fact and the 
appellant had been landed as a result of this misrepresent- 
ation (Judgment pronounced: September 30, 1980). The 
appellant challenged the Board's decision in the Federal 
Court and the Court dismissed his appeal (September 24, 1982). 
There was no doubt that the misrepresentation was material 
and it was of no consequence that he had no knowledge of 

his mother's misrepresentation. 


REDETERMINATION OF A REFUGEE CLAIM 


Torres Quinones, Manuel Jesus (1.A.B._ 81-6153) 

This was an application for redetermination of a claim to 
be a Convention refugee. The record before the Board 
consisted, among other material, of the Minister's 
determination in the form of a letter addressed to the 
applicant and of a letter from the Special Review Committee 
to the effect that there were no compassionate or 


humanitarian grounds in the case. The Board determined 

the applicant was not a Convention refugee (May 11, 1981). 
The applicant applied to the Federal Court to have the 
Board's decision set aside on the basis that the Minister's 
letter and the Special Review Committee's letter should not 
have been before the Board. The Federal Court decided 
(December 9, 1982) that it was proper for the Minister's 
determination to be before the Board but the Special Review 
Committee's decision ought not to form part of the material. 
The Minister's determination was, in effect, the decision on 
appeal to the Board and most appellate courts always had the 
decision on appeal in front of them for consideration. 


eingh> Herdey {ALB ogee) 

This was an application for redetermination of a claim to 

be a Convention refugee. The Board dismissed the application 
for want of perfection because of the applicant's failure 

to file a declaration under oath as required by subsection 
MOG2 ot. the! Immigration Ace 1 oe | (Judgment pronounced: 
September 15 1981.) The applicant brought an “application in 
Federal Court to set aside the Board's decision. The 
Federal Court dismissed the application (January? eS, Mayole 2), 
holding that the Board must have the declaration under oath 
MmmwOLder "to perform dts statutory duty under sections 70 and 
71 of thel Gmmigration Ace ed o7e 
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STATISTICS - DECEMBER 31, 


Appeals pending 1 January, 1982 
Filed during year 


Tota L 


Withdrawn 
Heard 


Appeals pending at December 31, 1982 


TABLE 2 


1982 


754 
952 


LG5 
674 


Appeals from Removal Orders (Section 72) 


Appeals dismissed in law & equity 
Appeals allowed in law 

Appeals allowed in equity 

Removal orders stayed 

Others 


Total appeals heard under Section -72 


Appeals by sponsors (Section 79) 
Appeals dismissed in law & equity 
Appeals allowed in law 
Appeals allowed in equity 
Others 


Total appeals heard under Section 79 


Total appeals heard under Section 73 


Total appeals heard 


194 
ees 
186 

ee: 
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TABLE 3 


eae aaa ae a i 


Applications pending consideration 
in Chambers 1 January 1952 PES 
Applications received during year 95¢ 


Total applications for consideration 
in Chambers 


Allowed to proceed to hearing i725 
Not allowed to proceed and 

determined not to be refugees 774 
Withdrawn 8 
Dismissed for want of perfection 41 
FOoGal 


Applications pending consideration 
at December 31, 1982 


TABLE 4 


CHAMBERS 


te 
1O 
IN 
bre 


10 
6 
10 


APPLICATIONS FOR REDETERMINATION - IN COURT 


Applications pending hearing 
ac 1 dganvary £9S2 184 
Allowed to proceed during the year L25 


Total applications for hearing 


Heard 
Determined to be refugee 44 
Determined not to be refugee 40 
Dismissed for want of prosecution 2 
Withdrawn 65 
Oe ae} 


Applications pending a hearing 
at December 31, 1982 


1W 
1oO 
10 
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TABLE 5 


OTTAWA MONTREAL VANCOUVER TORONTO TOTAL 


Appeals pending 1 Ge 120 372 360 867 
Claims in Court pending = 63 15 80 158 
Motions pending - 5H 23 26 50 
Oral reviews pending a LS 34 47 98 


TOTAL CASES PENDING 
FOR (COURT 17 299 444 SiS by oe 


Claims in Chambers 
pending - 26 32 


Total cases pending M4 225 483 Ha 1296 
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TABLE 6 
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Appeals from removal 
Appeals by the Minister 
Appeals by sponsors 
Total appeals received 


TABLE 7 


BS I eae 


Applications received 


Allowed to proceed 


Applications heard 


Refugee 
Non refugee 
Want of prosecution 


Ore anime es Gi 


Lo) 2, 


458 
le? 
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1979 

i fie) Gey bh ex 
Appeals 349 
Redeterminations 36 
Motions 83 
Oral Review 140 
Other _i0 
Totai- aecisions in Court 618 
Chambers _423 
Total decisions Oras 
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Report of the Chairman 


Introduction 


Appeals 


Convention refugees 


Decision making 


The Immigration Appeal Board is an independent statutory judicial tribunal which 
was originally created by the Immigration Appeal Board Act (proclaimed in force 
November 13, 1967.) This Act was repealed as of April 10, 1978 when the Immi- 
gration Act, 1976 was proclaimed in force, and the Board was continued under 
this latter Act and derives its jurisdiction therefrom. The Board must consist of no 
less than seven and no more than 18 members, including a Chairman and five 
Vice-Chairmen. 

The Chairman or a Vice-Chairman, and not less than two members constitute a 
quorum of the Board. 


The Board hears appeals made by: 


—Permanent residents of Canada or Convention refugees who have been 
ordered deported or excluded; 


—Persons holding a valid visa who are refused admission to Canada; 

—The Minister of Employment and Immigration when he is not satisfied with a 
decision of an adjudicator that allows a person to remain in or enter Canada; 
—Canadian citizens who have sponsored an application for landing in Canada 

by a member of the family class that has been refused. 


Persons who have made a claim to be a Convention refugee, as defined in the Act, 
and whose claim has been refused by the Minister of Employment and Immigration 
may apply to the Board for a redetermination of that claim. 

Applications for redetermination are first considered by a quorum of the Board, in 
chambers. A decision is made either to allow the application to proceed to a full 
hearing or not to allow the application to proceed. Where the Board refuses to 
allow the application to proceed, it must determine that the applicant is not a Con- 
vention refugee. 


The Board is a court of record. Appeals, applications for redetermination allowed 
to proceed, and related proceedings are heard in open court except where at the 
request of one of the parties to an action, the Board in its discretion directs that 
the proceedings shall be in camera. 

The Minister of Employment and Immigration is a party to all proceedings before 
the Board and is represented by designated officers within the Canadian Employ- 
ment and Immigration Commission. The hearings involve the submission of evi- 
dence, the testimony of witnesses and the submission of legal argument. 

Under the law the Board must give full written reasons for its decisions in all 
appeals by sponsors and in any other case at the request of one of the parties. 

In making its decisions, the Board is bound by the legislation and the ensemble of 
Canadian immigration jurisprudence and relevant decisions and interpretations of 
higher courts; its proceedings are governed by rules of procedure and it has the 
powers, rights and privileges of a superior court of record. 

All decisions are reviewable by the Federal Court. 


Immigration Appeal Board 


Organization 


The Chairman is the chief executive officer of the Board. 

The Operation Branch supports the Board providing court administration, registry 
control, legal advice and research service and secretarial services. The Branch 
maintains an index of immigration jurisprudence, provides background information 
about the countries from which refugee claimants originate, makes available legal 
opinion on a case by case basis and provides drafting assistance in the prepara- 
tion of reasons. 

Financial, administrative and personnel services are provided by the Finance and 
Administration Branch. 


Although the Board is physically decentralized with offices located in Montreal, 
Toronto, Winnipeg and Vancouver, its activities are centrally controlled from the 
Head Office located in Ottawa. A master schedule of hearings is published quar- 
terly based on the age and number of cases pending in each region. Against the 
master schedule, regional registrars prepare the roll of cases to be heard and 
serve notices of hearings to the parties. Members of the Board are permanently 
located in each of the regions but may be scheduled to sit in any region as the 
case load requires. Regional operations staff support the hearings scheduled for 
the region. 

The Board has dedicated courts in Ottawa, Montreal, Toronto (2 courts) and Van- 
couver; a permanent registry is located in Winnipeg. In all other cities facilities are 
borrowed from other Boards and Commissions. 
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The Year in 
Review 


The year opened with just under 1300 cases pending. During the year 1345 new 
appeals were received, an increase of more than 40% over the 1982 level. The 
number of applications for redetermination of refugee claims rose from 958 to 
1779. While the general increase in the number of new cases was seen in all 
regions, the greatest increase in appeals was seen in Western Canada where the 
monthly average rose from 33 cases last year to 52 cases in 1983; an increase in 
refugee claims was noted in Toronto where the monthly average increased from 59 
in 1982 to 94 and in Montreal where an average of 37 new cases were received 
each month compared to an average of 13 in 1982. 


In 1983, a total of 598 appeals, including 483 sponsorship appeals, 113 appeals 
from removal orders and 2 appeals by the Minister were decided. In addition 107 
motions, 72 oral reviews of a stayed removal order, 55 refugee cases allowed to 
proceed and 14 applications for release from detention were heard bringing the 
total of cases heard in a full public hearing to 846. 


The demand for written reasons for judgment in refugee cases not allowed to pro- 
ceed showed a trend toward increasing. Estimated at about 65% of cases at the 
close of 1982, requests for reasons were being made in 70% of the cases during 
the last months of 1983. 


In chambers the Board considered 1472 applications for redetermination of 
refugee claims. Ninety claims were allowed to proceed to a full public hearing. 


During the year the Board undertook a full review of the internal systems which 
support the judicial function in an effort to ensure the best possible use of the 
Board members’ time. A plan was developed for the implementation of a word 
processing system and the automation of the internal information system. Some 
modification to scheduling procedures was made and a slight increase in the aver- 
age number of decisions resulting from each week of court hearings was realized. 
A formal program of seminars and formal study sessions for Board members was 
introduced to enable new members to acquire the knowledge and skills required 
for the proper execution of their judicial roles and to enable the experienced mem- 
bers to maintain and enhance their skills. 

The extended legal and research services offered drafting and editing assistance 
to members in the preparation of reasons. A handbook containing a summary of 
the jurisprudence on the refugee determination process was developed for mem- 
bers. Background papers were prepared on 24 countries from which refugee 
claimants originate. 

Three new members appointed to the Board in August located in a newly estab- 
lished regional office in Winnipeg almost doubled the Board’s resources in Western 
Canada. The Winnipeg office became operational in October and serves the prov- 
inces of Manitoba, Saskatchewan and Alberta. Under the existing legislation, how- 
ever, the office is dependent upon the assignments of Vice-Chairmen from other 
regions to establish a quorum. 


However it must be reported that these efforts coupled with heavy individual work 
loads were not sufficient to enable the Board to bring the case load under control. 
For cases heard in court in 1983 the average turnaround time was 14 months. The 
hearing capability of the Board was seriously curtailed in 1983 because of the 
extended illness of two Vice-Chairmen. 

Faced with the current work load trends, the Board, operating at its full legal size, 
faces serious difficulties in its efforts to reduce the backlog and hear the cases 
brought before it in a reasonable time frame. The year closed with 2077 cases 
pending of which 1662 require to be heard at a public hearing. 


Immigration Appeal Board 


Federal Court 


During the year some 900 refugee claims which the Board had not allowed to pro- 
ceed—and determined that the applicant was not a Convention refugee were 
brought before the Federal Court. In the same period the Federal Court referred 29 
cases back to the Board for reconsideration. During the year, the Federal Court 
rendered decision on 24 appeals from Immigration Appeal Board decisions on 
appeals by sponsors or from removal orders. In 10 cases the Federal Court varied 
the decision of the Board or referred the cases back to the Board for further con- 
sideration. 

The Board continued to submit selected cases for publication by the Canadian 
Law Information Council (CLIC): 128 cases were published. Selected decisions 
appear in Annex ‘‘A’”’ along with selected Federal Court decisions. 
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Annex ‘‘A’”’ 


Important Decisions 


Immigration Appeal 
Board 
Decisions 


SPONSORSHIP 


REMOVAL ORDER 


Jean-Jacques Soutien v. M.E.I. (1.A.B. 82-1248) 
In this case, the sponsor was appealing the refusal of an application for landing for the 
second time. The Board had allowed his first appeal in law. The visa officer had then 
required the sponsor and sponsoree to file new applications. The Board held that on a plain 
reading of subsection 79(4) of the /mmigration Act, 1976, the visa officer ought to have con- 
tinued reviewing the original application for landing. 


Stanley Kwong-Yiu Kwan v. M.E.I. (1.A.B. 82-9642) 

On this sponsorship appeal, it was argued that the Board had jurisdiction to review adminis- 
trative procedures carried out by immigration officers. In particular, it was submitted that 
the officer was biased and had not acted with procedural fairness. It was held that there is 
no provision for an appeal to the Board from any administrative procedure arising during the 
processing of a sponsored application for landing which the applicant deems unfair. In such 
a case, the remedy lies in an application to the Federal Court. 


Salome Valerie Corbyn v. M.E.I. (1.A.B. 82-9625) 

The question before the Board on this sponsorship appeal was whether the refusal of an 
application for landing on medical grounds was invalid as contrary to the Canadian Charter 
of Rights and Freedoms. It was specifically argued that the refusal was contrary to section 
12 of the Charter in that it caused the prospective immigrant cruel and unusual punishment. 
The Board held that a refusal based on the Immigration Act, 1976 was not a punishment; 
neither could it be described as cruel and unusual treatment. The Board also expressed 
doubts as to the application of the Charter to a resident and national of another country 
who is not physically present in Canada. 


Hardivinder Singh Gill v. M.E.I. (1.A.B. 82-6418) 

The issue on this sponsorship appeal was the validity of a foreign adoption. On the basis of 
section 16 of the Hindu Adoptions and Maintenance Act, it was argued that registration of 
the deed of adoption established a presumption that the adoption was valid. The Board 
held that this presumption was procedural and under the rules of conflict of laws, was not 
binding on a Canadian court since procedure is governed by the /ex fori. 


Robina Akhtar Nazir v. M.E.1. (1.A.B. 82-9435) 

One issue on this sponsorship appeal was the validity of the refusal of the sponsor’s parents 
based on the fact that their medical examination had expired. The parents had undergone 
their medical examination and were not found to be inadmissible on medical grounds. The 
Board held that subsection 11(1) of the Immigration Act, 1976 requires only that every immi- 
grant shall undergo a medical examination by a medical officer. There is no limitation in the 
Act or the Regulations as to how long the medical will remain valid. 


Reynaldo Sison v. M.E.1. (I.A.B. 83-6033) 

In this case, the appellant was ordered deported as a person who had been granted landing 
by reason of misrepresentation of a material fact. He had listed himself as an unmarried 
dependant of his father when he applied for landing. In fact, he had contracted marriage 
two years earlier. The appellant argued that having regard to all the circumstances of the 
case, he should not be removed from Canada even though the deportation order was valid 


Immigration Appeal Board 


REDETERMINATION 
OF A REFUGEE CLAIM 


Federal Court Decisions 


SPONSORSHIP 


REDETERMINATION 
OF A REFUGEE CLAIM 


in law. The Board could not find such circumstances and held that before granting equity to 
the appellant, it would be necessary for him to prove he had misrepresented his marital sta- 
tus inadvertently, which was not the case. 


Roxanne Richardson (1.A.B. 83-9199) 

This was an application for redetermination of a claim to be a Convention refugee. The 
applicant based her claim, inter alia, on her husband’s claim to be a Convention refugee. !In 
this regard, she sought help from the Canadian immigration policy objective ‘‘to facilitate 
the reunion in Canada of Canadian citizens and permanent residents with their close rela- 
tives from abroad.” The Board held that this principle of reunification of the family was not a 
justifiable basis for determining whether or not the applicant was a refugee. 


Gloria Frances Robbins v. M.E.I. (1.A.B. 81-6232) 

This case involved the sponsorship of a husband. The application was refused because the 
applicant’s marriage was considered to be one of convenience only, contracted in order to 
secure landed status in Canada. The majority of the Board held that a ‘‘marriage of con- 
venience” is not a valid ground of refusing an application for landing. However, one Board 
member expressed the view in dissenting reasons that Parliament has given discretion to a 
visa officer and the visa officer properly exercised his discretion in refusing the applicant a 
visa in this case. (Judgment pronounced: August 20, 1982.) The Minister requested and 
was granted leave to appeal to the Federal Court. The Federal Court dismissed the appeal 
(September 28, 1983). The visa officer did not have discretion to refuse a visa simply on the 
basis of his view as to the bona fides of the parties to a marriage. 


Joginder Singh Toor v. M.E.I. (1.A.B. 81-6002) 

This case involved the sponsorship of a spouse and children. The application was refused 
on the grounds that the spouse had no intention to establish permanent residence in 
Canada. The Board also dismissed the appeal on behalf of the children, treating them as 
the spouse’s accompanying dependants. (Judgment pronounced: January 15, 1982.) The 
case was appealed to the Federal Court and the Court held (February 15, 1983) that the 
refusal of the spouse did not affect the eligibility of the dependants since the dependants’ 
applications were sponsored by the appellant as his children and therefore their eligibility for 
landing was not dependent on the eligibility of the appellant's spouse. 


Gurcharan Singh Sidhu v. M.E.I. (1.A.B. 81-6254) 

This case concerned the sponsorship of an application for permanent residence submitted 
by the sponsor's father, mother and their daughter. The Minister treated the father’s 
application form as a single application for himself and dependants and refused it for lack of 
information on his daughter. The father died before the hearing of the appeal. The Board 
held that the application before it was the application of the father and since the father was 
then deceased, the application fell to the ground. The Board dismissed the appeal (July 22, 
1982). The Federal Court set aside the decision (April 11, 1983) holding that the application 
in question was the joint application of the father and mother, especially in view of the fact 
that both father and mother were entitled to be sponsored without reference to each other 
and since there was no provision in the Act or Regulations stipulating that separate forms 
be filled out for a father and mother. The application was therefore still viable for the 
mother. 


Aram Ovakimoglu (1.A.B. 82-9976) 

This was an application for redetermination of a claim to be a Convention refugee. The 
Board held (January 25, 1983) that the applicant had not ‘‘proven’’ that he had a well- 
founded fear of persecution and refused to allow his application to proceed to a hearing. 
The Federal Court set aside the decision (October 27, 1983) on the basis that the Board 
had misstated the burden imposed upon the applicant at this stage of the proceedings. 
Under subsection 71(1) of the Immigration Act, 1976, the applicant was not required to 
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REMOVAL ORDER 


prove anything. Rather, the Board is required to form an opinion as to whether or not there 
are reasonable grounds to believe that a claim could, upon a hearing, be established, bear- 
ing in mind the definition of ““Convention refugee’ contained in section 2 of the Act. 


Sukhwant Singh (1.A.B. 82-9407) 

This was an application for redetermination of a claim to be a Convention refugee. The 
Board refused to allow the application to proceed to a full hearing (July 6, 1982). The appli- 
cant brought an application in Federal Court to set aside the Board’s decision on the basis 
of section 7 of the Canadian Charter of Rights and Freedoms. The Federal Court dismissed 
the application (February 18, 1983) holding that the deprivation of rights referred to in sec- 
tion 7 refers to a deprivation of rights by Canadian authorities applying Canadian laws and 
that as such, the Board’s decision did not have the effect of depriving the applicant of his 
right to life, liberty or security of the person. 


St. Gardien Giraud v. M.E.|. (1.A.B. 81-9669) 

In this case, the Board allowed an application for redetermination of a claim to be a Con- 
vention refugee to proceed to a hearing. The Board, having heard the applicant, determined 
him not to be a Convention refugee (October 28, 1982), taking into account that he had 
committed crimes against humanity. The Federal Court set aside the Board’s decision (Sep- 
tember 30, 1983) on the basis that the fact that the applicant may have committed serious 
crimes must not be taken into consideration in determing whether he is a Convention 
refugee within the meaning of the Immigration Act, 1976. 


M.E.I. v. Gratiniano Cembranos-Alvarez (1.A.B. 81-6106) 

This case was an appeal by the Minister from the decision of an adjudicator who held that 
the respondent was not a person who had entered Canada as a visitor and remained in 
Canada after ceasing to be a visitor. The Board allowed the appeal (December 11, 1981) 
and pronounced a deportation order against the respondent. The Federal Court held (June 
6, 1983) that the Board could not make a removal order unless it was satisfied that the 
adjudicator should have made such an order rather than issue a departure notice. If it was 
not so satisfied, the Board could not allow the appeal since the Act did not permit allowing 
the appeal without making a removal order. 
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Annex ‘‘B”’ 


Statistical Reports 


Table 1 


APPEALS 


Table 2 


DISPOSITION OF 
APPEALS HEARD 


Appeals pending 1 January 1983 


Appeals filed during the year 


Appeals from Removal Orders (Section 72) 
Appeals dismissed in law and equity 
PLDDG ANS GUO WEE TELA oo Saat ag Neca eae aM aetna ance 
Appeals allowed in equity 
Removal orders stayed 
DY RE OR nen ae AOR rire pn eee rrr eee 

Total appeals heard under Section 72 


Appeals by sponsors (Section 79) 
Appeals dismissed in law and equity..............cc eee 
Appeale-alloOwed a laW io. -2. cc caccccesssnsnonenccxonevercetneteacaneatesnsnannenene 
Appeals allowed in Gquity .......1....ccsscceceneeren snenceertesserseoienncnaseets 
TON te are Ret nares rece gat cea ereeiabe atic soar sade apinaimenioae pie age 
Total appeals heard Under Section 79 .0...........s.ersiestssessseeersenecendece 
Total appeals heard under Section 73 ..............-cccsceseersereenstneeces 
MOTal ADDO AIS TOA oy cocwcacssacsnsnn wow cesta vpantonaiouzetinesasenrecweryactuaitehs 


107 
176 
137 

63 


gZ2i2 


113 


1,376 


598 


Table 3 


APPLICATIONS FOR 
REDETERMINATION 
(in Chambers) 


Table 4 


APPLICATIONS FOR 
REDETERMINATION 
(in Court) 


Applications pending 1 January 1983 
Applications received during year 
Total applications for consideration in Chambers 


HEARD IN CHAMBERS 


Allowed to proceed to hearing 
Not allowed to proceed and determined not to be refugee 
WithiG ha WinicteSasceanesnacenc sate seen are tee ee eee eee 
Dismissed for want of perfection 


Total disposed ..,J,.:.0:3.cc eee ee eee eee 


Pending consideration at 31 December 1983 


Applications pending 1 January 1983 
Allowed to proceed during the year 
Total applications for hearing 


HEARD IN COURT 


Determined to be refugee 
Determined not to be refugee 
Dismissed for want of prosecution 


Withdrawn 


Total applications heard 


Pending a hearing at 31 December 1983 


sti nl «eb rae coh 3 satcriet oR Me cen eer A ae 140 


Immigration Appeal Board 


adnan aad ohana AC ava a gc nae eee ee eR 158 


PE Ieee Pee eet Rae EM ree ri So me re ery Sic cy, 248 


Report of the Chairman 11 


Table 5 
Montreal— Winnipeg 
TOTAL DECISIONS Maritimes Man. Sask. 
BY REGION Ottawa Toronto Vancouver Alta. TOTAL 
PRESS Dy coe ee eh ics aac 86 232 176 104 598 
MURR OS MUL COIN Cc ctasvcere tos eevnce 29 64 8 7 108* 
eT en in RET IOS AE ae te aE 10 42 43 12 107 
OVA FAVIOWSHe..icsisancsvecrzenbereens 11 33 17 11 f2 
Rie ns Seeker, Goa hicadgeaceetnGons.s — 13 1 — 14 
SHA LY NOU eater ad idacenttvuecwontiun 136 384 245 134 899 
Claims in chambers................... 262 1,015 130 80 1,487 
Titel CSCISIONG, Abiccccaccstisnocs 398 1,399 375 214 2,386 
Table 6 
Montreal— Winnipeg 
PENDING CASELOAD Maritimes Man. Sask. 
BY REGION Ottawa Toronto Vancouver Alta. TOTAL 
Fal 6,6. 5 [st Setae ee ant ae aeae ate Pee 189 564 366 257 1,376 
Refugee claims allowed to 
CRON i dee seit encn nae aes 69 48 10 13 140 
18 (a. | ee ee eee 3 35 23 3 64 
Oral reviews of stayed removal 
orders pending.................06. wi 35 15 15 82 
Total cases pending hearing... 278 682 414 288 1,662 
Applications for redetermina- 
81 ERP ance Pen RMT wees 2 et ON 220 170 2 23 415 
Total pending caseload............ 498 852 416 311 2,077 


*53 claims allowed to proceed to full oral hearing were withdrawn prior to or during the scheduled 
hearing. 


Table 7 


CASELOAD— 

APPEALS AND 
APPLICATIONS 

FOR REDETERMINATION— 
from 1979-1983 


Table 8 


TOTAL DECISIONS— 
from 1979-1983 


Immigration Appeal Board 


1979 1980 1981 1982 1983 

Appeals received 

from:removal ser reese 209 185 145 Tf2 225 

by the Minister ..20.0.2..00.c.s. 2 8 11 6 8 

DY. SDONSORS a.com ties croc anenccees 393 622 687 774 Veta 
Total appeals received.............. 630 815 843 952 1,345 
Application for Redetermina- a 

tion of refugee claim ............. 1979 1980 1981 1982 1983 
Applications received ............... 458 383 788 958 1,779 
Applications allowed to pro- 

COCCR st tien ctte anes Re 114 182 125 90 

1979 1980 1981 1982 1983 

AD DCIS ceitnc com ments on 349 473 622 674 598 
Refugee claims allowed to 

DIOCECC a nsee mera atari 36 99 94 tS 108 
MOTIONS austere acs emer 83 91 103 90 107 
Oral review of stayed removal 

(0) a=) Rea ee ere the A, 140 70 54 53 ie 
OUMN GG se te ee cenemrernee ene ee 10 8 9 11 14 
Sub total—heard in court ........ 618 741 882 979 899 
Applications for redetermina- 

tion of refugee claim— 

heard in chambers ................ 423 379 719 948 1,487 


NOtal. decisions: <).. tes ee 1,041 1,120 1,601 Leer 2,386 
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Introduction 


Organization 
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Appeals 


The Immigration Appeal Board is an independent judicial body originally 
established by the Immigration Appeal Board Act, which was proclaimed in force 
on November 13, 1967. This Act was repealed as of April 10, 1978 when the 
Immigration Act, 1976 was proclaimed in force. The Board continues under this Act 
and derives its jurisdiction therefrom. 

The objective of the Board is to make available to certain categories of persons 
who have been denied entry to or ordered removed from Canada, or to Canadian 
citizens whose relatives have been refused landing in Canada by officials of 
Employment and Immigration Canada, an independent court to which such 
decisions may be appealed on both legal and equitable grounds. In addition, the 
Board is empowered to consider all applications for redetermination of refugee 
claims which have been refused by the Minister of Employment and Immigration. 


The Board may consist of no fewer than seven and not more than 18 members, 
including a Chairman and five Vice-Chairmen. For most of 1984, the Board 
consisted of the Chairman, four Vice-Chairmen and 11 members, all of whom are 
appointed by the Governor in Council. Any three members of the Board constitute 
a quorum. 

Two branches provide administrative support to the Board. The Operations 
Branch, under the direction of a Senior Registrar, is responsible for operational 
support including court administration, registry control, legal advice and research, 
and secretarial services. The Branch also maintains an index of immigration 
jurisprudence and provides background information on the countries from which 
refugee claims originate. 

The Finance and Administration Branch, headed by a Director, provides support in 
those areas. 


The Immigration Appeal Board has its headquarters in Ottawa and has permanent 
offices and courts in Ottawa, Montreal, Toronto and Vancouver. A registry office is 
located in Winnipeg. All of the Board’s activities are centrally coordinated by the 
Ottawa headquarters. A master schedule of hearings is published quarterly based 
on the age and number of cases pending in each region. Members of the Board 
are permanently located in each of the regions but may be scheduled to sit in any 
region as the volume of cases requires. The Board also hears cases in cities other 
than those above. In such cases, court facilities are borrowed from other courts, 
boards and commissions. 


The Board hears appeals made by the following persons in the following matters: 
* permanent residents of Canada or Convention refugees (as defined in the Act) 
who have been ordered removed from Canada; 
¢ persons with a valid visa who are refused admission into Canada; 


e the Minister of Employment and Immigration, who may appeal to the Board 
the decision of an adjudicator which allows a person to enter or remain in 
Canada; and 
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e Canadian citizens who are at least 18 years old and who wish to act as 
sponsors; such persons may appeal the refusal of an application for landing in 
Canada made by a member of the family class (as defined in the Act). 


In addition, the Board receives applications from the following: 


e persons who are ordered removed from Canada and who are detained under 
the Immigration Act and who have appealed the removal order; such persons 
may apply to the Board for release from detention; and 


e persons who are outside Canada and who have appealed a removal order; 
such persons may apply to the Board for an order allowing them to return to 
Canada for the hearing of their appeal. 


Persons who have made a claim to be a Convention refugee (as defined in the 
Act), and whose claim has been refused by the Minister of Employment and 
Immigration, may apply to the Board for a redetermination of that claim. 


An appeal to the Board can be initiated by completion of a Notice of Appeal and 
the serving of that document on an immigration officer. Appeals may be made on 
legal or equitable grounds, or both. 


In the case of redetermination of claims for Convention refugee status, applica- 
tions are first considered by a quorum of the Board in chambers (out of court). The 
application must be accompanied by a declaration setting out the details of the 
applicant’s claim and by the transcript of an examination under oath in respect of 
this claim. These documents are considered by the Board and if it finds that there 
are reasonable grounds to believe that the claim could be established, it must 
allow the application to proceed. In all other cases it must refuse to allow the 
application to proceed and is required to determine that the applicant is not a 
Convention refugee. 


In the case of appeals, and if the claim for redetermination of Convention refugee 
status is allowed to proceed, all cases are dealt with in full public hearings. At the 
request of one of the parties to an action, however, the Board may at its discretion 
direct that the hearing shall be conducted in camera. The hearings involve the 
submission of written evidence, the testimony of witnesses and the presentation of 
legal argument. The Minister of Employment and Immigration is a party to all 
hearings before the Board and is represented by designated officers of 
Employment and Immigration Canada. 

The Board must, according to law, provide full written reasons for its decisions in 
all appeals by sponsors. In all other cases, written reasons are provided at the 
request of one of the parties. 


All decisions rendered by the Immigration Appeal Board are reviewable by the 
Federal Court. 


The year 1984 opened with 2,077 cases pending of which 1,662 were required to 
be heard in public hearings. 


During the year 2,602 new cases were received; 368 were withdrawn and 1,935 
were heard and decided. 


The year closed with a total of 2,376 cases pending. Of those, 1,868 were required 
to be heard in public hearings. 


Seventh Annual Report 


Annex ‘‘A’”’ 


Important Decisions 
of the Board 


SPONSORSHIP 


Lai-Wan Kwan v. M.E.I. (1.A.B. 83-9263) 

In this case, the sponsoree was refused landing, having been convicted of the offence of 
wounding in his home country. The letter informing him of the refusal of the application 
stipulated that the conviction in question rendered him inadmissible under paragraph 
19(1)(c) of the Immigration Act, 1976 because the offence committed outside Canada would 
constitute an offence punishable under an Act of Parliament by a maximum term of 
imprisonment of 10 years or more. The legality of the refusal letter was challenged on the 
ground that it did not make any reference to the exact equivalent Canadian offence. The 
Board held that no such requirement existed. 


Edelwina Lee v. M.E.l. (1.A.B. 82-9550) 

This application for landing was refused because it was alleged that the appellant's father 
was not an immigrant in that he was not seeking lawful permission to come into Canada to 
establish permanent residence. In support of the refusal was a statement signed by her 
father and his wife to the effect that they would go back to live in their country of origin after 
a two year stay in Canada. The appellant argued that her father did not understand what 
was said to him or what he signed at the interview with the visa officer. The Board held that 
it was clear from the evidence adduced that only those statements concerning the parents’ 
intention to return to their home country were claimed to have been inaccurately recorded 
at the interview. Numerous other facts had been recorded correctly, which indicated that 
both communication and accurate translation had taken place. In the result, the allegation 
made against the appellant’s father had not been successfully disproved. 


Kam Wong v. M.E.I. (1.A.B. 83-6438) 

In this case, the sponsor was appealing the second refusal of an application for landing. The 
first refusal was based on an expired medical certificate and the appeal was allowed in law 
and equity. Review of the application was resumed and a visa officer again refused it on 
medical grounds. It was submitted that as the appeal had already been argued in equity, 
and the medical condition of the applicant had been taken into account, there should be no 
requirement to make further argument in equity and the appeal should be allowed. The 
Board held that its equitable jurisdiction was a continuing jurisdiction. In its opinion, the 
facts to be considered in determining if such humanitarian and compassionate consider- 
ations existed as to warrant the granting of special relief were those facts that existed at the 
time of the hearing. 


Sachdev Singh Brar v. M.E.I. (1.A.B. 82-9462) 

The issue in this sponsorship appeal was the validity of the refusal of the sponsor’s father 
and dependants which was based on the fact that one of the dependants was medically 
inadmissible. The nature of the illness was not disclosed in the letter of refusal. Counsel for 
the respondent contended that it was not incumbent upon the visa officer to inform a 
sponsor of the reasons of inadmissibility relating to a person who was not a member of the 
family class but, as here, merely an accompanying dependant. The Board, noting that the 
member of the family class was refused because one of his dependants was inadmissible on 
medical grounds, concluded that the essence of the refusal was therefore the dependant’s 
inadmissibility. The Board held that the visa officer's duty to inform the sponsor of the 
reasons for refusal necessarily involved disclosing particulars concerning the essence of the 
refusal. 
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Jennie Suk-Ling Mui v. M.E.I. (1.A.B. 83-634 1) 

In this sponsorship appeal, the refusal was based, inter alia, on the applicant's criminal 
conviction under foreign law of an offence which constituted an offence punishable under 
an Act of Parliament. The respondent could not prove that an offence had been created by 
an Act of Parliament which could be equated with the offence of which the applicant had 
been convicted under foreign law. The Board held that it was part of the respondent’s case 
to show the equivalent Canadian offence under federal legislation which would bring the 
applicant within the ambit of paragraph 19 (1)(c) of the Immigration Act, 1976 so as to 
render him inadmissible. 


Darshy Darsham (Dhaliwal) Uppal v. M.E.1. (1.A.B. 83-6283) 

The issue in this sponsorship appeal was the validity of a marriage celebrated in Canada 
between the sponsor and the sponsoree. The sponsoree’s application for landing had been 
refused on the ground that his ante nuptial domicile was India and that he did not have the 
capacity to marry under the Hindu Marriage Act, 1955. The appellant agreed that capacity 
to marry was governed by the law of the ante nuptial domicile of each party. However, one 
of her arguments was that although the sponsoree’s domicile of origin was India, his 
domicile of choice was Canada. Therefore, the marriage was valid because it was governed 
only by the laws of Canada. The Board found that there was insufficient evidence to support 
the contention that the sponsoree had acquired a domicile of choice in Canada. The 
marriage was accordingly void. 


Kulvinder Kaur Phagura v. M.E.lI. (1.A.B. 82-6375) 

The sponsor in this case challenged the refusal of her fiancé’s application for landing which 
was based, inter alia, on the fact that he was required to, but had not, obtained the consent 
of the Minister to come into Canada, as he had previously been deported from Canada. It 
was argued that the sponsor was entitled to be informed of the Minister's reasons for 
denying consent to the sponsoree to return to Canada. The Board held that the Minister's 
denial of consent was a ministerial prerogative which it did not have the right to review. 


M.E.I. v. Trilochan Kaur Saini (1.A.B. 84-4004) 

In this case, the Minister challenged the Board’s jurisdiction to hear an appeal on the 
ground that the sponsor was not a Canadian citizen when she filed her notice of appeal, as 
required by the Immigration Act, 1976. The appellant's counsel argued, inter alia, that 
although his client was not a Canadian citizen, the Board had jurisdiction to hear the appeal 
in view of sections 7, 12 and 15 of the Canadian Charter of Rights and Freedoms. The Board 
held that it was without jurisdiction as the sponsor was not a Canadian citizen at the time of 
filing the appeal. Section 15 of the Charter was not yet in force. Section 12 of the Charter 
had no application: a refusal of a sponsored application for non-compliance wth the Act 
and Regulations could not be considered cruel and unusual treatment or punishment. 
Finally, the Board did not dispute that a person may suffer loneliness because of separation 
from members of his family residing outside of Canada. However, it found no merit in the 
argument based on section 7 of the Charter, that his right to security, life and liberty was 
thereby threatened. 


Fernando Ferreyra v. M.E.|. (1.A.B. 83-1097) 

At the hearing of this application for redetermination of a claim to be a Convention refugee, 
the issue of whether or not the Board should consider the recent change to a democratic 
government in the applicant’s country of nationality was raised. The Board held that there 
was no indication in the definition of ‘Convention refugee’ nor in the other provisions of the 
Act to the effect that Parliament intended that it should refrain from considering the 
conditions existing in a claimant’s country of nationality at the time it hears a claim. 


Muhammad Shahidul Islam v. M.E.I. (1.A.B. 82-1278) 

The applicant in this case claimed to be a Convention refugee on account of his political 
opinions. Although his political activities appeared harmless by Canadian standards, the 
Board held that what had to be taken into account was the opinion which the authorities of 
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REMOVAL ORDER 


the applicant's country of nationality had about his activities. The Board also expressed the 
opinion that the fact of not claiming refugee status upon arriving in Canada was not to be 
held against the claimant, for Canadian standards should not be applied to someone who 
has long lived in fear of uniformed authorities. 


Emran Hossain Khan (I.A.B. 84-1269) 

This was an application for redetermination of a claim to be a Convention refugee. Upon 
consideration of the transcript of the applicant’s examination under oath, the Board noted 
many comments and questions which were improper on the part of the senior immigration 
officer. 


In the Board’s opinion, the inevitable result of these numerous irregularities was to adversely 
affect the credibility of the applicant. The Board refused to entertain the application on the 
ground that the applicant had been prejudiced in such a serious and fundamental way 
throughout his examination under oath as to render both the examination and the Minister’s 
determination void. 


Victor Manuel Regalado Brito v. M.E.lI. (1.A.B. 82-1053) 

In this case, the appellant, a Convention refugee, became the subject of a certificate 
pursuant to section 39 of the Immigration Act, 1976. In this certificate, the Minister and the 
Solicitor General expressed the opinion that there were reasonable grounds to believe the 
subject would, while in Canada, engage in or instigate the subversion by force of a 
government. This opinion was based on security and intelligence reports which could not be 
revealed in order to protect information sources. An adjudicator made a deportation order 
against the person concerned on the basis of the section 39 certificate. On appeal from this 
order, the appellant argued, inter alia, that his rights guaranteed by sections 7 and 12 of the 
Canadian Charter of Rights and Freedoms had been infringed because he did not know the 
allegations against him and had no means of refuting the opinion expressed by the Minister 
and the Solicitor General. The respondent suggested that provisions of the Charter did not 
apply as the deportation order had been made prior to the coming into force of the Charter. 


The Board held that the Canadian Charter of Rights and Freedoms did not apply to 
proceedings which were carried on before it came into force. However, the appeal was 
heard while the Charter was in force and the appellant claimed that his rights were being 
infringed at the time. Therefore, the Board felt bound to examine the various provisions of 
the Charter that had been raised. Section 7 could not assist the appellant. He did not know 
the contents of the criminal and intelligence reports against him but this did not deprive him 
of his right to life, liberty and security while he was in Canada. 


The Board believed that the appellant’s complaint that he had been subjected to cruel and 
unusual treatment, contrary to section 12 of the Charter, was justifiable. Having reached 
this conclusion, the Board considered section 1 of the Charter to determine whether the 
appellant’s rights under section 12 thereof had been restricted within such reasonable limits 
as could be demonstrably justified in a free and democratic society. Under the circum- 
stances, the Board found that deportation of the appellant was perfectly justifiable in a free 
and democratic society such as Canada. The limits on his right to a hearing were also 
justified. The need to protect a country’s sources of information regarding secret reports on 
security and criminal intelligence with respect to a foreigner, such as the appellant, justified 
the non-disclosure of the reports to him. 


Amadeo David Laforteza v. M.E.1. (1.A.B. 82-9657) 

The applicant was seeking, by way of motion, to reopen his appeal to the Board from a 
deportation order made against him. The motion alleged that further evidence was available 
which was not available at the time of the hearing and which might result in the Board 
reaching a different decision than that reached on his appeal. The Board held that the 
evidence sought to be introduced was not evidence which existed at the time of the original 
hearing. A party could not have his appeal reopened on the basis of ex post facto evidence. 
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Annex ‘‘B”’ 


Statistical Reports 


Table 1 


APPEALS 


Table 2 


DISPOSITION OF APPEALS 
HEARD 


Appeals pending January 1, 1984.....0..00...... 

Appeals filed during the year... cc cccceceeccseeeeeeeeeeees 

ree) eee ED ae WE Ree er ae . 
Withdrawn 


Appeals pending at December 31, 1984............ ies 


Appeals from removal order (section 72) 
Appeals dismissed in law and equity..............0.cccccecceeecccceeeeeees 


Appeals allowed in law... BPs en ae 


Appeals by sponsors (section 79) 
Appeals dismissed in law and equity..............0..00ccccececceeteeeeeees 
PADI CAISTANOW.E GRIN GW eer es Rate ele OP Rerrosccpacirs ts ania a seoa cts saattrneley 


Plat apc als Neal MMIGEN SCCTHON SO oo npcossnie nn sicngansenapisadecinesstesanseees 
Total appeals heard under Section 73 ..............ccccccccceeeeeteees 
Voie Pere ee ig i275 | 08 Peain ae er ee 


1,376 
1,135 
2,01} 
254 
698 
1,559 


Table 3 


APPLICATIONS FOR 
REDETERMINATION 
(in Chambers) 


Table 4 


APPLICATIONS FOR 
REDETERMINATION 
(in Court) 


Applications pending January 1, 1984...... 
Applications received during year .............. 


Total applications for consideration in chambefrS.................ce 


HEARD IN CHAMBERS 
Allowed to proceed to hearing...............0... 


Not allowed to proceed and determined not to be refugee ........... 


WilROhawits esses ac tarateet anes eekeeneee 
Dismissed for want of perfection................. 


Total Gisposedi.ce.1,g seen thee et 


Pending consideration at December 31, 1 


* includes 13 cases returned by Federal Court 


Applications pending January 1, 1984..... 
Allowed to proceed during the year .......... 
Total applications for hearing.................... 


HEARD !N COURT 

Determined to be refugee .............. ee 
Determined not to be refugee .................... 
Dismissed for want of prosecution............. 
WithiGha Witteecdansea ein eae enc ners ee eee 


iotalapplicationsimeanciem sent ae 


Pending a hearing at December 31, 1984 


* includes six cases returned by Federal Court 


oF Oi eters Ue one 


Immigration Appeal Board 


415 
5 Gli AB 
1,525 


tae 
774 
40 
81 


AOA7 
508 


161 
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Table 5 
TOTAL DECISIONS Montreal Winnipeg 
BY REGION Maritimes Man. Sask. 
Ottawa Toronto Vancouver Alberta Total 
DG 2c) Daan. see ee ere a ee 113 280 178 127 698 
GIES I ICOULtee avec cliccscoscs. 21 2 7 8 63 
MOUChSe re ek terre. 11 63 38 20 132 
CAI TOVIGWS 3 sececen cc cence csctecconvaceee 4 24 10 9 47 
QTM CLS ee Ome et ee 1 ihe) 1 1 18 
SuUptOtaleee eee ee 150 409 234 165 958 
Glaimsun chambers... 451 452 39 35 977 
Mopral/decisiohSre. 11 601 861 273 200 1,935 
Table 6 
PENDING CASELOAD Montreal Winnipeg 
BY REGION Maritimes Man. Sask. 
Ottawa Toronto Vancouver Alberta Total 
PREIS aA oes MM acs dis pccaonens 190 fé2 350 297 1,559 
Refugee claims allowed to 
DIOCCCO peer ur conten cede ds WES 69 13 4 161 
MOUOMS terete Sak yh eee, Wi PA 10 2 46 
Oral reviews of stayed removal 
OTASlS: DCNGINQL..ha.sbxo cuss. 21 42 20 19 102 
Total cases pending.................. 293 860 393 322 1,868 
Applications for redetermina- 
MOM ee nk 366 88 7 47 508 


Total pending caseload ............ 659 948 400 369 2,376 


Table 7 


CASELOAD 

APPEALS AND 
APPLICATIONS 

FOR REDETERMINATION 
from 1980-1984 


Table 8 


TOTAL DECISIONS 
from 1980-1984 


Appeals received— 
ROMA RENMALON FEN ce na. c5cenesotonusoaobence 
bythe MInistene.c fo snes 
DYISDOUSOLS «nu wet earns 


Total appeals received.............. 


Applications for redetermina- 
tion of refugee claim— 


applications received ............ 


applications allowed to pro- 
COCO na. eee 


ADD al Syren ta dee lee te ert 
Refugee claims allowed to 
PROCCCCR LU: an) et eee A: 
MOONS Hee ase. 2h. een: 
Oral review of stayed removal 
orders 


Sub total-heard in court ........... 

Applications for redetermina- 
tion of refugee claim-heard 
in chambers 


Total decisions 


1980 1981 
185 145 
8 11 
622 687 
815 843 
1980 1981 
383 788 
114 182 
1980 1981 
473 622 
Shs) 94 
91 103 
70 54 

8 9 
741 882 
379 ai 
1,120 1,601 


1982 


125 


1982 
674 


151 
90 


53 
11 


SS. 


948 


£927. 


Immigration Appeal Board 


1983 


1983 


vverg) 


90 


1983 
598 


108 
107 


184 
14 


899 


1,487 


2,386 


1984 


nie alne: 


122 


958 


SAU! 


1,935 
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The Immigration Appeal Board is an independent judicial body originally 
established by the Immigration Appeal Board Act, which was proclaimed in force 
on November 13, 1967. This Act was repealed as of April 10, 1978 when the 
Immigration Act, 1976 was proclaimed in force. The Board continues under this Act 
and derives its jurisdiction therefrom. 


The objective of the Board is to make available to certain categories of persons 
who have been denied entry to or ordered removed from Canada, or to Canadian 
citizens whose relatives have been refused landing in Canada by officials of 
Employment and Immigration Canada, an independent court to which such 
decisions may be appealed on both legal and equitable grounds. In addition, the 
Board is empowered to consider all applications for redetermination of refugee 
claims which have been refused by the Minister of Employment and Immigration. 


The Board may consist of no fewer than seven and not more than 18 members, 
including a Chairman and five Vice-Chairmen. The Board in 1985 consisted of a 
Chairman, five Vice-Chairmen and 12 members, all of whom are appointed by the 
Governor in Council. Any three members of the Board constitute a quorum. 


An Executive Director supervises two branches which provide administrative 
support to the Board. The Operations Branch presently under the direction of the 
Executive Director, is responsible for operational support including court 
administration, registry control, legal advice and research, and secretarial services. 
The Branch also maintains an index of immigration jurisprudence and develops 
country profiles for use by members as a part of the Board’s continuing study 
program. 


The Finance, Administration and Personnel Branch, headed by a Director, 
provides support in those areas. 


The Immigration Appeal Board has its headquarters in Ottawa and has permanent 
offices and courts in Montreal, Toronto and Vancouver. A registry office is located 
in Winnipeg. All of the Board’s activities are centrally coordinated by the Ottawa 
headquarters. A master schedule of hearings is published quarterly based on the 
age and number of cases pending in each region. An assignment court has been 
introduced in most of the regions as the means to fill the roll. Members of the 
Board are permanently located in each of the regions but may be scheduled to sit 
in any region as the volume of cases requires. The Board also hears cases in cities 
other than those above. In such cases, court facilities are borrowed from other 
courts, boards and commissions. 


The Board hears appeals made by the following persons in the following matters: 


* permanent residents of Canada or Convention refugees (as defined in the Act) 
who have been ordered removed from Canada; 


¢ persons with a valid visa who are refused admission into Canada; 
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e the Minister of Employment and Immigration, who may appeal to the Board 
the decision of an adjudicator which allows a person to enter or remain in 
Canada; and 


e Canadian citizens who are at least 18 years old and who wish to act as 
sponsors; such persons may appeal the refusal of an application for landing in 
Canada made by a member of the family class (as defined in the Act). 


In addition, the Board receives applications from the following: 


e persons who are ordered removed from Canada and who are detained under 
the Immigration Act and who have appealed the removal order; such persons 
may apply to the Board for release from detention; and 


¢ persons who are outside Canada and who have appealed a removal order; 
such persons may apply to the Board for an order allowing them to return to 
Canada for the hearing of their appeal. 


Persons who have made a claim to be a Convention refugee (as defined in the 
Act), and whose claim has been refused by the Minister of Employment and 
Immigration, may apply to the Board for a redetermination of that claim. 


The Immigration Act, 1976 set out in Section 71(1) the procedures by which the 
Board reviewed a claim for redetermination of refugee status. Initially such 
applications were considered by a quorum of the Board in Chambers. A decision 
was made either to allow the application to proceed to a full oral hearing or not to 
allow the application to proceed. Where the Board refused to allow the application 
to proceed, it had to determine the applicant was not a Convention Refugee. 


In the Singh case the procedures as set out ins. 71(1) of the Immigration Act, 1976 
for the redetermination of claims to Convention refugee status were challenged 
before the Supreme Court of Canada. The main issue before the Court was 
whether the statutory scheme which provided that refugee status could be denied 
without an oral hearing was contrary to the Canadian Charter of Rights and 
Freedoms and/or the Canadian Bill of Rights. 


Wilson, J., concurred in by Dickson, C.J.C. and Lamer, J., began by deciding that 
the appellants were entitled to the protection of s. 7 of the Charter, which grants 
everyone ‘‘the right to life, liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of fundamental justice’. 
“Security of the person’’ must, she felt, encompass freedom from the threat of 
physical punishment or suffering as well as freedom from such punishment itself 
and, while the appellants were not yet entitled to assert the rights of Convention 
refugees, given the potential consequences, they were entitled to fundamental 
justice in the adjudication of their status. As to the concept of ‘‘fundamental 
justice’, Wilson, J. went on to say that where a serious issue of credibility is 
involved, it must be determined on the basis of an oral hearing, although her 
greatest concern was not with the absence of an oral hearing in and of itself, but 
with the inadequacy of the opportunity for a claimant to state his case and know 
the case he had to meet. 


Beetz, J., concurred in by Estey and Mcintyre, JJ., based his decision on the Bill of 
Rights. He was of the opinion that s. 2(e) protects a person’s ‘‘right to a fair 
hearing in accordance with the principles of fundamental justice for the 
determination of his rights and obligations,’’. He found the most important factors 
in determining the procedural content of fundamental justice to be the nature of 
the legal rights at issue and the severity of the consequences to the individual 
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concerned. Since the rights of Convention refugees were of vital importance to the 
appellants, he concluded that at least one full oral hearing on the merits before a 
body or official empowered to adjudicate was necessary. 


Accordingly, the Court declared inoperative that portion of s. 71(1) of the 
Immigration Act, 1976 which required the Board to decide on the basis of a paper 
review whether there were reasonable grounds to believe a claim could be 
established and whether on that basis a claim should be allowed to proceed to a 
hearing. 


As a result of this decision all applications for redetermination of claims to 
Convention refugee status are being determined by the Board on the basis of an 
oral hearing. 


An appeal to the Board can be initiated by completion of a Notice of Appeal and 
the serving of that document on an immigration officer. Appeals may be made on 
legal or equitable grounds, or both. 


In the case of redetermination of claims for Convention Refugee Status the 
application should still proceed as in Section 70(2) of the Immigration Act, 1976. It 
should be accompanied by a declaration setting out the details of the applicants 
claim and by the transcript of an examination under oath in respect of this claim. 
This documentation now is ancillary information to support the oral hearing of the 
claimant. 


All cases brought before the Board, both appeals and applications for redetermi- 
nation of Convention Refugee Status are dealt with in a full public hearing. At the 
request of one of the parties to an action, however, the Board may at its discretion 
direct that the hearing shall be conducted in camera. The hearings involve the 
submission of written evidence, the testimony of witnesses and the presentation of 
legal arguments. The Minister of Employment and Immigration is a party to all 
hearings before the Board and is represented by designated officers of 
Employment and Immigration Canada. 


The Board must, according to law, provide full written reasons for its decisions in 
all appeals by sponsors. In all other cases, written reasons are provided at the 
request of one of the parties. 


All decisions rendered by the Immigration Appeal Board are reviewable by the 
Federal Court. 


The year 1985 opened with 2,376 cases pending of which 1,868 were required to 
be heard in public hearings. 


During the year 2,871 new cases were received; 401 were withdrawn and 1,356 
were heard and decided. 


The year closed with a total of 3,490 cases pending. However as a result of the 
Singh Decision all pending cases are required to be heard in oral hearings. 


Immigration Appeal Board 


The year 1985 was one of increased activity as the Board struggled to deal with 
the growing caseload and increasing process delays. Bill C-55, legislation 
proposing amendments to the Immigration Act, 1976 to permit the appointment of 
additional members, was pending third reading in the House of Commons at the 
close of the year. 


The Members continued to attend conferences and seminars on legal and refugee 
matters and on three occasions presented papers. Two full Board meetings were 
held as well as two meetings of the Vice Chairmen during the year. These meetings 
and seminars are an integral part of the continuing training program of the Board. 
In a year of so much activity and change they were very useful in keeping the 
Board involved and informed. 
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Annex ‘‘A’’: 


Important Decisions 
of the Board 


SPONSORSHIP 


Mohammed Altaf Ahmed v. M.E.|. (I.A.B. 84-9485) 

In this case, the application for landing, sponsored by the appellant on behalf of his parents 
and siblings, was refused on the basis that the family lacked the intention of establishing 
permanent residence in Canada. Following an unsuccessful appeal a second application 
was brought and refused for the same reason. An appeal from that refusal was successful, 
the Board holding that the visa officer had failed to comply with his duty of fairness in 
considering their intentions at the time of the first application without giving an opportunity 
for explanation of any change. The Board, in finding that the applicants were seeking to 
establish permanent residence in Canada, pointed out that since the hearing before it was 
de novo, it was not limited to considering material in the record or which could not have 
been brought before the visa officer but could hear witnesses and receive any relevant 
evidence. 


Surinder Kaur Bains v. M.E.I. (1.A.B. 84-6204) 

This was an application for landing made by the appellant's husband from within Canada 
contrary to s. 9(1) of the Act, which requires certain immigrants to obtain visas before 
appearing at a port of entry. Because no exemption from that provision had been granted 
by the Governor in Council, the immigration authorities refused to process the application 
and the appellant appealed to the Board. However, the Board dismissed the appeal for 
want of jurisdiction. Although the case differed from Jiminez-Perez, a previous case decided 
by the Supreme Court of Canada, in that the Board here had before it a sponsorship 
undertaking, an application for landing and a refusal letter, i.e. all the elements necessary 
for an appeal, it was clear from that decision that the Board has no jurisdiction to entertain 
an appeal from the refusal of an application for landing made from within Canada unless an 
exemption from the visa requirement is first granted. 


Kuldip Singh Dhaliwal v. M.E.1. (1.A.B. 83-6585) 

The appellant in this case attempted to obtain an order from the British Columbia Supreme 
Court for the adoption of his nephew. When the Court refused, describing the proposed 
adoption as a ‘“‘matter of convenience’, the appellant had the adoption carried out in India 
in accordance with Indian law. One of the issues before the Board was whether, in the 
circumstances, the Indian adoption should be considered valid for immigration purposes. It 
decided that, based on the definition of ‘‘adoption’’ in the Regulations, the refusal of an 
adoption application in one jurisdiction did not in any way prohibit further attempts to make 
an application in another jurisdiction, provided that the jurisdiction of the court was proper. 
The Board recognized that the cultural needs of Sikhs, met through valid procedures in an 
appropriate jurisdiction, must be accommodated in a multi-cultural society. 


Harry Kam Jung v. M.E.I. (1.A.B. 84-6237) 

This application for landing was refused, inter alia, on the basis that the appellant and his 
fiancee had become engaged primarily for the purpose of gaining the fiancée’s admission to 
Canada. The appellant, who was in his sixties, took the suggestion of an acquaintance and 
travelled to China to meet the applicant, who was about thirty years younger. He visited her 
village and met her family but decided to postpone their marriage until his return to Canada, 
for lack of the necessary papers. The Board found the refusal of the application to be 
invalid. Both requirements of s. 6(1)(d)(i) of the Regulations had been met: 1) the couple 
intended to reside together permanently after marriage and 2) they had not become 
engaged primarily for the purpose of the fiancée gaining admission to Canada. The 
appellant’s decision was arrived at slowly and involved the spending of a great deal of 
money and his statement that he was seeking a companion was credible. 


Gurpal Kaur Dhillon v. M.E.1. (1.A.B. 83-9242) 
The issue in this appeal’ was whether the applicant could be considered the adopted 
daughter of the appellant when an adoption deed was registered in India after the granting 
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by the Ontario Supreme Court of a decree nisi to the appellant but prior to the granting of a 
decree absolute. The Immigration Act, 1976 specifically provides for the recognition of 
foreign adoptions. However, according to Indian law, only a married woman whose marriage 
has been dissolved has the capacity to adopt. The Board, following earlier decisions, held 
that since it is a decree absolute which dissolves a marriage, the appellant did not have the 
capacity to adopt and therefore the applicant could not be considered a member of the 
family class. In arriving at this conclusion the Board rejected the appellant’s argument that 
the Indian legislation, on which the decision rested, should be found discriminatory, noting 
that the Canadian Charter of Rights and Freedoms was clearly not intended to void the 
legislation of foreign governments. 


Grace Chuang Yen Lim v. M.E.i. (1.A.B. 84-9337) 

The appellant in this case signed an undertaking of assistance and soon after, before her 
parents had submitted their application for landing, she and her husband applied for 
immigrant status in the U.S.A. Following their acceptance as U.S. permanent residents, they 
moved to San Francisco and purchased a home and business there. When the appellant's 
parents’ application was rejected on medical grounds she appealed to the Board and the 
issue of her eligibility to act as a sponsor arose. The Board held that the sponsoring of an 
application is a process and not a single act and that to meet the requirements of the 
legislation it is necessary for a sponsor to be residing in Canada at both the time of the 
signing of the undertaking and at the point in time when the persons being sponsored are 
landed. The objective of family reunification, set out in s. 3(c) of the Act would not be 
furthered by permitting persons who have ceased to be residents of Canada to sponsor 
family class members to a country they have abandoned. 


Mamerto Frilles Cadiz v. M.E.lI. (1.A.B. 84-4019) 

The application for landing in this case was refused on the basis that the appellant would 
not be able to fulfil the requirements of his undertaking of assistance, made on behalf of his 
father and step-mother and their eight children. At the hearing it was clear that the 
circumstances of the appellant had altered and that he would be able to meet the 
applicable low income cutoff figure, but the respondent questioned the adequacy of the 
accommodations available for the applicants. The Board noted that an ‘‘undertaking’’, as 
defined in s. 2(1) of the Regulations, envisages more than a consideration of ‘‘gross 
income”’. Lodging and maintenance are of significance and the Board should not be 
governed solely by whether or not the sponsor has met the applicable low income cutoff 
figure. However, while accommodation may be considered as a factor, it in itself should not 
be a criterion used to dismiss an appeal. The Board here was satisfied that the appellant 
would be able to fulfil his undertaking and the appeal was allowed in law. 


Ravinder Kaur Gill v. M.E.I. (1.A.B. 83-66 10) 

This application for landing was refused on the basis that the appellant’s brother was 
mentally retarded and might reasonably be expected to cause excessive demands on 
health or social services in Canada. At the hearing, the appellant argued, inter alia, that in a 
“broad sense”’ her liberty had been infringed by the refusal, contrary to s. 7 of the Canadian 
Charter of Rights and Freedoms and also that s. 19(1)(a)(ii) of the /mmigration Act, 1976, on 
which the refusal was based, contravened s. 15, the equality provision, of the Charter. The 
Board could find no merit in the argument that the appellant’s liberty had been infringed 
and pointed out that in any event she had access to fundamental justice within the meaning 
of s. 7 by reason of her right of appeal. Section 15 was held inapplicable since the matter 
arose before April 17, 1985, when that provision came into effect. The appeal, however, 
was allowed in equity. 


Tezcan Ozdemir and Hactice Gulderiz Ozdemir v. M.E.I. (1.A.B. 83-1304, 83-1306) 

The applicants in this case were Turkish citizens. The husband had acted as president of a 
professional association of architects, run for mayor as the representative of a leftist party, 
organized trade unions and edited union publications. He had been arrested, detained and 
beaten and had lost his professional licence. His wife’s claim was based mainly on his 
activities. The Board determined that the couple had a well-founded fear of persecution for 
reasons of membership in a particular social group and political opinion. It adopted the 
liberal definition of ‘‘persecution’’ set out in Rajudeen and M.E.I., in which the Federal Court 
of Appeal construed persecution to include not only persecution committed by the state but 
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also that which the state condones or tolerates or in respect of which the state is unable or 
refuses to offer protection. 


Dewey Go Dee v. M.E.1. (I.A.B. 83-6485) 

This was a motion brought by the applicant, a Filipino citizen, to have his refugee claim held 
in camera on the ground that he had received threats to himself and his family if he should 
ever disclose his knowledge regarding the economic and political situation in the 
Philippines. Although the Board agreed with the respondent's argument that s. 82 of the 
Act, which deals with the in camera hearing of appeals, does not apply to refugee 
redeterminations, it allowed the motion. It did so on the basis that s. 65 of the Act, which 
Says that the Board has all such powers, rights and privileges as are vested in a superior 
court of record to deal with matters necessary or proper for the due exercise of its 
jurisdiction, was wide enough to cover the situation as also was rule 4 of the Immigration 
Appeal Board Rules (Convention Refugees), 1981. 


Robert Satiacum v. M.E.I. (1.A.B. 85-6100) 

The issue in this motion by a Chief of the Puyallup tribe of the State of Washington, U.S.A., 
was whether the Board had jurisdiction to order the release of a person detained pending 
the redetermination of his claim to be a Convention refugee. The motion was dismissed for 
want of jurisdiction. In its reasons the Board rejected the applicant's argument that s. 80 of 
the Act, authorizing the Board to order the release of persons pending the hearing of an 
appeal, was applicable to refugee claimants. The Board stated that since it is a statutory 
tribunal, its entire jurisdiction must be found within the four corners of the Immigration Act, 
1976. That legislation makes a clear distinction between applications for redetermination 
and appeals and therefore it appears that Parliament did not intend to confer upon the 
Board the jurisdiction to release applicants for redetermination. The Board went on to say 
that if there was a lacuna in the Act, it was for Parliament to rectify it. 


Ignacio Jesus (Alberdi) Zarketa v. M.E.I. (1.A.B. 81-9776) 

The applicant in this case, a citizen of Spain of Basque descent, admitted that he had no 
fear of the post-Franco government, that he had never participated in ETA, a terrorist 
organization, and that he had never been arrested. However, members of his wife’s family 
had been detained under anti-terrorist laws and two of her brothers had been convicted in 
connection with terrorist activities. The applicant suspected that his activities had been 
watched and claimed that an attempt on his life had been made by an illegal para-police 
group. The Board determined that he was a Convention refugee, not because he had 
established a fear of persecution by reason of race or naltionality, but by reason of his 
membership in a social group, his wife’s family. Because of her family, he was suspected of 
terrorist connections and, in the climate of tension, his fear of persecution under the anti- 
terrorist laws was well founded. 


REMOVAL ORDER Bimal Sharma v. M.E.I. (1.A.B. 83-6745) 

In this case the appellant, a citizen of Fiji, was granted landing on condition that he marry 
his sponsoring fiancée within 90 days. When his fiancée refused to proceed with the 
marriage, the appellant married another woman, who was a Canadian citizen. Nevertheless, 
he was ordered deported as a person who has knowingly contravened a condition to which 
his landing was subject. The Board rejected the appellant’s argument that he had not 
‘knowingly’ contravened the condition in that he had attempted in good faith to comply 
and stated that it was sufficient that a person knew of a condition and continued to remain 
in Canada as a permanent resident in breach of it. However, the appeal was allowed in 
equity and the deportation order quashed. Although it was well established that marriage to 
a Canadian citizen or the existence of Canadian-born children does not entitle an alien to 
special relief, in this case it was the Board’s opinion that deportation would put a substantial 
and unnecessary strain on a happy marriage. 


Shirley Fay Hylton v. M.E.1. (1.A.B. 83-10,236) 

The deportation order in this appeal was issued on the basis that the appellant had been 
granted landing by reason of the misrepresentation of a material fact, namely, failure to 
declare the existence of a dependent child. The appellant commenced an appeal, left 
Canada voluntarily and then returned for her hearing without having requested the Board's 
permission to return pursuant to s. 77 of the Act or the Minister's consent to return pursuant 
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to s. 58(1). The Board held that in the circumstances the appellant was reportable under 
the Act but it was not deprived of jurisdiction to hear her appeal. It compared the 
Immigration Act, 1976 with its predecessor legislation and concluded that because of ss. 
58(1) and 77, Parliament must have intended that a person would not lose his status as a 
permanent resident (and therefore his right of appeal) when a deportation order has been 
made against him until the Board disposes of his appeal. 


Jacob Birza v. M.E.I. (1.A.B. 80-6214) 

This appeal in equity was from a deportation order issued on the basis of the appellant’s 
criminal convictions. The appellant, a permanent resident, came with his family to Canada 
when he was five years old. At the time of the hearing he had eleven convictions for crimes 
including assault and trafficking in narcotics. He argued that he would suffer extreme 
hardship if he were deported to Holland since he could not speak the language and would 
be deprived of the support of family and friends. In its reasons the Board pointed out that 
when the current Act came into effect, the status of ‘‘domicile’’ was removed. Accordingly, 
neither long residence in Canada nor entry at an early age should be cause for automatic 
success before the Board, although these may be factors to be considered. Of paramount 
importance to the Board was its responsibility to protect Canadian society, as set out in s. 
3(i) of the Act. The appellant’s failure to change his ways in the past led the Board to 
conclude that he was a danger to Canadian society and to dismiss the appeal. 
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Table Il 


DISPOSITION OF APPEALS 


Appeals from removal order (section 72) 
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Appeais allowed inlaw cans 2 cesta mt ote tote g tuts i cayn acess 3 

ADpealS aNOWSO: I COUNTY ai cetacean naSene anasto cee a eee ee aes, ere 24 

Appeals dismissed in law and CQuity.........0.....ccccecscceseesseeecees D1 

Appeals dismissed for want of jurisdiction ....0000000.0 ee U 

Appeals dismissed for want of proSeCution..........0. ccc, 5) 

Appeals declared abandoned ............ copper) 6 Raat Saher eon al 14 

Hemeval Orders Stay CG x catia k eee Sate tan oe eee ee ene eee 73 
Total appeals heard under section 72 0000... 177 
Appeals by Minister (section 73) 

Appeals*alioweds gents. Ms ate earache ee. ke 0 

AvpealsidismrSsed aera. 5 cee chis aves hc We tees eae ee ee 2: 
Total appeals heard under section 73 ...ooo...00ccccceee, 2 
Appeals by sponsors (section 79) 

Adpeals allowed) in kaw se. re ot co cle cn avedue comings teens Sete 108 

Appeals allowed im: equity: 5A. cu pote «.00vscosetee tis orcs 156 

Appeals dismissed in law and equity.............ccc.ccsstedeccseresesoeseens 261 

Appeals dismissed for want of jurisdiction 0.0.0.0... ccccccceeeee. 38 

Appeals dismissed for want of prosecution. .......0.... ccc cceecceeeees 80 

Appeals discontinued ............00..0.00.... ORE AST at es ec arReee is) 
Total appeals heard under section 79 ooo... 648 
Total appeals heard =. ...52ee iiss ei use ee ee 827 
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DISPOSITION OF 
REMOVAL ORDERS 
STAYED 


Table IV 


DISPOSITION OF 
APPLICATIONS 
FOR RELEASE 


Table V 


APPLICATIONS FOR 
REDETERMINATION 
(in Chambers) 

Prior to 04/04/85 


Table VI 


APPLICATIONS FOR 
REDETERMINATION 
(in Court) 


Review of Stayed Removal Orders (section 76) 


Allowed....... 
Dismissed .. 
Stayed further 


Total stayed cases reviewed . 


Applications for release (section 80) 


Disposition of applications (section 71) 


Allowed to proceed to hearing 


Not allowed to proceed and determined not to be refugee ....... 
Dismissed for want of perfection... oocccccccccccccceeeccecseveeeeeeees 


Total applications heard in chambers... ....................... 


Disposition of applications (section 71) 


Determined to be refugee ....... 


Determined not to be refugee 


Dismissed for want Of proSeCuUtion....0....0..co cece 


Total applications heard in court 


18 
12 


10 
17 


48 
208 
10 


17 
63 


39 


27 


266 


87 


11 
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Table VII 
TOTAL DECISIONS Montreal Winnipeg 
BY REGION Maritimes Man. Sask. 
Ottawa Toronto Vancouver Alberta Total 
ADDCalSo ater c cared ee tor 121 385 175 146 827 
Applications for redetermi- 
Natione eee eee 3 50 2 4 87 
In Court MotionSre. ee ee eee 16 50 24 18 108 
Removal orders stayed......... 1 14 172 6 39 
Return to Ganada............. —- 2 —— — 2 
Applications for release........ 5 18 1 3 27 
Sub: Totalke ee 180 519 214 177 1,090 
Applications for redetermi- 
In Chambers NATION Seapes ner ere eetnee 206 46 8 6 266* 
Total: eee eee eee are 386 565 222 183 1,356 
* Prior to 04/04/85 
Table VIII 
PENDING CASELOAD Montreal Winnipeg 
BY REGION Maritimes Man. Sask. 
Ottawa Toronto Vancouver Alberta Total 
ADDGaIS a ie oon eaten 196 591 331 299 1,417 
Applications for redetermi- 
MALON a ee 1,094 606 85 86 1,871 
MOllOnSHe sie er mane 6 27 13 12 58 
Removal orders 
SlaVCG ey ctu te. eee he 22 76 2S, 21 144 


TOtals Ackc, wt ee en cee 1,318 1,300 454 418 3,490 
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transférées 
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31-12-85 
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En audience 


Retour au 


Hors cour 
Se ee Pe ae Re AS 
Revendi- Revendi- 
Demandes cations du cations du 
de mise en statut du statut de 
libertée refugie Total refugieé 
2 ae 
as 161 1 868 508 
if 1 820) 2 536 Bist) 
aT 87 1090 266* 
—. 88 389 12" 
5ODm a 
5Oona 565 — 
— 1 871 3 490 — 
—_—————E—— 


* Ces chiffres font etat du volume de travail jusqu’au 4 avril 1985. 


** Ce chiffre (565) a ete ajoute aux revendications du statut de réfugié en audience le 4 avril 1985, conformement a une décision de la Cour supreme exigeant que 
ces Causes soient entendues en audition orale. 
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CHAIRMAN 
IMMIGRATION APPEAL BOARD 


PRESIDENT 
LA COMMISSION D’APPEL DE L'IMMIGRATION 


March, 1987 


The Honourable Benoit Bouchard 
Minister of Employment and Immigration 
House of Commons 

Ottawa, Ontario 

KLA OA6 


Dea Ee Mr DOC lata: 


fies, Uy easule Lo submit to.you, pursuant to 
Section OF of Ehe lnmigration Act, 1976, the ninth Annual 
Report of the Immigration Appeal Board, covering the 
Petiod irom January |, 9860 to December 31; 1986. 


Yours “sincerel y.; 


(ill fbn e. 


Michelle Falardeau-Ramsay, Q.C. 


"In the many thousands of cases that the Board has considered, it has 
built up a formidable number of precedents that interpret, analyse, refine, 
and reinterpret relevant statutes and regulations. The Board has indeed 
pioneered the creation of what can be called, without exaggeration, a 
distinctive corpus of Canadian immigration jurisprudence. It has evolved 
intelligible guidelines limiting the application of its very wide statutory 
discretion." 
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Ninth Annual Report 


Introduction 


Corporate 
Profile 


Organization 


The Immigration Appeal Board was formed in 1956 as an advisory body within the 
Department of Citizenship and Immigration. In 1959 the name of the Board was 
changed to the General Board of Immigration Appeals. It reverted, however, to its 
original name three years later. The Board became an independent judicial body 
in 1967 under the Immigration Appeal Board Act. This act was repealed eleven 
years later when the Immigration Act, 1976 came into force. The existing 
Immigration Appeal Board derives its jurisdiction from Part IV of the 1976 
Immigration Act. The Board was designated as a government department for the 
purposes of the Financial Administration Act in 1970. 


The Board is an independent statutory judicial tribunal. It is a court of record and 
has an official seal which is judicially noticed. The Board has all such powers, 
rights and privileges as are vested in a superior court of record. The actions 
before the Immigration Appeal Board result directly from decisions made within 
Employment and Immigration Canada. The Minister of Employment and 
Immigration is a party to all actions taken before the Board. 


The Board may consist of no fewer than seven (7) and not more than fifty (50) 
members including a Chairman and thirteen (13) Vice-Chairmen. Not more than 
eighteen (18) members may be appointed for terms exceeding two years. 

A member appointed for a term not exceeding two years is eligible for re- 
appointment for only one term not exceeding two years. However, a member 
appointed for a term not exceeding two years is eligible for re-appointment for 
one or more terms exceeding two years if fewer than eighteen members are 
serving terms exceeding two years. The majority of Vice-Chairmen shall be 
barristers or advocates of at least five (5) years' standing at the bar of a province. 
In 1986 the Board consisted of a Chairman, ten (10) Vice-Chairmen and thirty- 
eight (38) members. 


Members are appointed to the Board by the Governor in Council. A member 
ceases to hold office on reaching the age of seventy years. If a person has 
already reached the age of sixty-five years, that person cannot be appointed a 
member of the Board. The varied professional backgrounds and expertise of 
members appointed from different parts of the country collectively give the Board 
a wide range of experience and knowledge, reflecting the multicultural nature 

of Canada. 


Working through its head office in Ottawa and four regional offices across Canada 
in Montreal, Toronto, Winnipeg and Vancouver, the Immigration Appeal Board 
administers its legal and statutory responsibilities under Part IV of the Immigration 
Act, the Immigration Regulations and the Immigration Appeal Board Rules for 
Appellates and Convention Refugees. The Chairman of the Board reports to 
Parliament through the Minister of Employment and Immigration once a year on 
the operations of the Board for the preceding calendar year. 


The Chairman is the Chief Executive Officer of the Board. 


The Executive Director is responsible for the administrative and operational 
activities of the Board. 


The Chief Registrar is responsible for all operational activities in direct support 
of the Board in the areas of court administration, registry control and the 
administration of the four regional offices. 
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Immigration Appeal Board 


The Board and 
its Mandate 


The Legal Services Unit compiles and maintains an index of the Board's 
jurisprudence for the use of the members and staff of the Board and the general 
public. The index also contains case law from the Federal and Supreme Courts of 
Canada. The unit also summarizes selected decisions for publication by the 
Canadian Law Information Council. 


Members may request advice or opinion from the legal unit in matters of . 
procedure, substantive issues of law, or the interpretation of legislative provisions 
outside the context of any particular case. 


The Special Adviser directs a research unit that develops country profiles to 
enhance the background expertise of the Board members. He is also 
responsible for media relations, liaison with other agencies, orientation programs 
for members and information systems. 


The Policy and Procedures Adviser develops and maintains the Policy and 
Procedures manual, the Statistical Unit and provides operational support. 


The Director, Finance, Personnel and Administration, provides 
support in those areas. 


Under Part IV of the Immigration Act, 1976, the prime objective of the Board is to 
make available to certain categories of persons who have been denied entry to or 
ordered removed from Canada, or to Canadian citizens and permanent residents 
whose relatives have been refused landing in Canada by officials of Employment 
and Immigration Canada, an independent court to which such decisions may be 
appealed on both legal and equitable grounds. Furthermore, the Board is 
empowered to hear all applications for redetermination of refugee claims which 
have been refused by the Minister of Employment and Immigration. 


The Board has sole and exclusive jurisdiction to hear and determine all questions 
of law and fact, including questions of jurisdiction, that may arise in relation to 
matters authorized to come before it. In a broader context, there are several 
immigration objectives stated in Part | of the Immigration Act that are relevant to 
the Immigration Appeal Board: 


* te facilitate the reunion in Canada of Canadian citizens and permanent 
residents with their close relatives from abroad; 


¢ — to fulfill Canada's international legal obligations with respect to refugees 
and to uphold its humanitarian tradition with respect to the displaced and 
the persecuted; 


* to maintain and protect the health, safety and good order of Canadian 
society; and 


* to promote international order and justice by denying the use of 
Canadian territory to persons who are likely to engage in criminal activity. 


Ninth Annual Report 


The Board's 
Responsibilities 


Appeals 


The Immigration Appeal Board carries out two major functions under the 
Immigration Act, 1976: 


* appeals; and 

* applications for redetermination of Convention refugee status. 
The Board hears appeals made by the following persons in the following matters: 
Section 72: 


Permanent residents of Canada or persons lawfully in possession of valid 
returning resident permits who have been ordered removed from Canada: 
these persons may appeal to the Board on either or both of the following 
grounds: (1) on any ground of appeal that involves a question of law or fact, 
or mixed law and fact; and (2) on the ground that, having regard to all the 
circumstances of the case, they should not be removed from Canada: 


Convention refugees who are not permanent residents and persons in 
possession of valid visas seeking admission to Canada who have been 
detained, reported or ordered removed at ports of entry; these persons may 
appeal to the Board on either or both of the following grounds: (1) on any 
ground of appeal that involves a question of law or fact, or mixed law and fact; 
and (2) on the ground that they should not be removed from Canada due to 
the existence of compassionate or humanitarian considerations; and 


Where a deportation order is made, a person described above who is a 
person to whom a security certificate has been issued, or has been 
determined by an adjudicator to be a member of an inadmissable class undert 
the Act, that person has a limited right of appeal and may appeal to the Board 
on any ground of appeal that involves a question of law or fact, or mixed law 
and fact. 


The Board may dispose of an appeal made pursuant to section 72 by allowing it, 
dismissing it or by directing that execution of the removal order be stayed. 
Where the Board allows an appeal under section 72, it is required to quash the 
removal order made against the appellant. 


When an appeal is disposed of by directing that execution of a removal order be 
stayed, the Board has the power to allow a person to come into or remain in 
Canada under the terms and conditions it determines necessary. The Board can 
also review the case from time to time as it considers it necessary or advisable. At 
any time the Board may do any of the following: 


* amend any terms and conditions or impose new terms and conditions; 


* cancel its direction staying the execution of a removal order and dismiss 
the appeal and direct that the order be executed as soon as practicable, 
or allow the appeal and take the following action: (1) make any other 
removal order that the adjudicator should have made; or (2) in the case 
of a person other than a permanent resident, direct that he be examined 
by an immigration officer. 


Immigration Appeal Board 


Applications 


Section 73: 


The Minister of Employment and Immigration may appeal to the Board from a 
decision by an adjudicator which allows a person to be granted admission 
into Canada or a decision not to remove a person. 


The Board may dispose of an appeal made pursuant to section 73 by allowing it 
and making the removal order that the adjudicator should have made, or by 
dismissing it. Where the Board allows such an appeal and makes a removal order 
against the person, that person is deemed to have made an appeal to the Board 
in the same manner he would have had an appeal if such order had been made 
by an adjudicator after an inquiry. 


Section 79: 


Canadian citizens or permanent residents of Canada who have sponsored 
applications for landing in Canada by members of the family class and have 
those applications refused by an immigration officer or visa officer, may 
appeal to the Board on either or both of the following grounds: (1) on any 
ground of appeal that involves a question of law and fact, or mixed law and 
act; and (2) on the ground that there exist compassionate or humanitarian 
considerations that warrant the granting of special relief. 


The Board disposes of these appeals by allowing them or dismissing them and 
notifies the Minister of Employment and Immigration and the person who made 
the appeal of its decision along with the reasons for the decision. Where the 
Board allows an appeal and notifies the Minister of that decision, the Minister 
must have the review of the application resumed by an immigration officer or 
visa officer. 


In addition, the Board receives applications from the following: 
Section 77: 


Persons who are outside Canada and who have appealed a removal order; 
such persons may apply to the Board for an order allowing them to return to 
Canada for the hearing of their appeal against the removal order and may 
come into Canada without the consent of the Minister of Employment and 
Immigration for such a purpose; and 


Section 80: 


Persons who are ordered removed from Canada and who are detained under 
the Immigration Act who have appealed the removal order; such persons may 
apply to the Board for an order of release from detention for the hearing of 
their appeal against the removal order unless there is a security certificate 
issued against the person by the Minister. There is no similar provision for 
refugee claimants. 
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Redetermination 
of Refugee 
Claim 


The Process 
of a Hearing 


Section 70: 


The Board hears applications for the redetermination of claims to Convention 
refugee status as defined in the Act from persons whose claim has been 
refused by the Minister of Employment and Immigration. A redetermination 
application must include a copy of the transcript of the original examination 
under oath and a declaration of the claimant under oath setting out the basis 
of the claim. The term "Convention" in the expression "Convention refugee" 
refers to the United Nations Convention Relating to the Status of Refugees 
signed at Geneva on the 28th day of July, 1951 and includes the Protocol 
thereto signed at New York on the 31st day of January, 1967. 


The Board holds an oral hearing to determine these applications and notifies the 
applicant and the Minister of the time and place of the hearing and affords them 
a reasonable opportunity to be heard. The Board informs the parties in writing of 
its decision once it has made its determination. The Board will also give reasons 
for its determination at the request of the applicant or the Minister. 


An appeal to the Board can be initiated by completion of a Notice of Appeal and 
the serving of that document on an immigration officer. In the case of an 
application for Convention refugee status the application may be served on an 
immigration officer or filed with the Board. 


All cases brought before the Board, both appeals and redeterminations of 
Convention refugee status, are dealt with in full public hearings. At the request 
of one of the parties to an action, however, the Board may at its discretion direct 
that the hearing shall be conducted in camera. Interpreters are provided by the 
Board. 


The hearings involve the submission of written evidence, the testimony of 
witnesses and the presentation of legal arguments before the Board. The 
Minister of Employment and Immigration is a party to all hearings before the Board 
and is represented by designated officers of Employment and Immigration 
Canada. 


The Board is a court of record. It has all the powers and privileges as vested in a 
superior court of record including the powers to: 


* issue a summons requiring any person to appear to testify; 
* administer oaths and examine persons on oath; 
* — require the production and examinations of documents; and 
* enforce its orders for the due exercise of its jurisdiction. 
The Act requires the Board to provide full written reasons for its decisions in all 


appeals by sponsors. In all other cases, written reasons are provided at the 
request of one of the parties. 
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Highlights 


Bill C-55, 
Amendment to 
the Immigration Act 


Administrative 
Review and Interim 
Arrangements 

for New Claims 


Section 84 of the Immigration Act provides that decisions made by the Board as 
appeals may be brought before the Federal Court of Appeal with leave. In the 
case of refugee redeterminations, decisions of the Board are reviewable under 
section 28 of the Federal Court Act. 


With the passage of Bill C-55 on March 26, 1986 the Board entered a period of 
transition: the recruitment of support staff was started; the search for appropriate 
accommodation was undertaken; equipment and supplies were acquired; and 
most importantly, a major program of orientation, training and development for 
new members and staff was initiated and will continue into the new year. 


A series of workshops, seminars and conferences, coupled with formal on-the- 
job-training, reinforced and enhanced the initial orientation programs for both 
members and staff. Activities included a detailed orientation to the law and its 
interpretation plus moot court proceedings and a seminar in judicial writing. 
These were conducted by a Superior Court Justice, professors of law, prominent 
lawyers in this field and the senior staff of the Board's legal division. In addition, 
there were addresses by individuals prominent in the field of immigration as well 
as refugee affairs from the United Nations High Commission for Refugees, the 
Canadian Bar Association, experienced members of the Board, academics and 
the relevant government departments. 


New members were then integrated into the schedule of hearings to permit on- 
the-job training with other experienced Board members. As two of every three 
members were new, on-the-job training with experienced members ensured the 
maintenance of national consistency in decision making. This also meant that the 
number of completed hearings did not increase dramatically with the appointment 
of new members. The volume of hearings processed is highly contingent upon 
experience in hearing testimony, applying the relevant statutes and in writing 
reasons. 


Larger facilities, more hearing rooms and support staff followed the increases in 
the number of members. Each additional hearing room, all of which have not yet 
been acquired, permits the Board to respond more effectively and efficiently to 
the needs of the public it serves. The increase in members had its greatest 
impact in the regional offices where new staff were recruited and trained. 
Temporary facilities were ‘fixed-up' to provide more hearing rooms and to 
accommodate members and staff. The major task of locating appropriate 
accommodations continues while the Board struggles to deliver its mandate. 


As a result of a government policy announced by the Minister of State for 
Immigration on May 21, 1986, the Board's workload in matters of refugee 
redetermination was dramatically altered. The announcement had the initial effect 
of postponing most refugee redeterminations before the Board until they had 
been considered under an Administrative Review. It was the stated intent of this 
policy to land two-thirds to three-quarters of the claimants over a two year period. 
This allowed for an immediate refocusing of the resources of the Board on its 
appeals mandate. The Interim Arrangements expedited post May 21, 1986 
refugee claims. By October 1986 the Board began to receive a minimal number 
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of claims for redetermination from this new process. In 1987 it is 
anticipated that the number of applications for redetermination before the 
Board will significantly increase. For the most part resources received 
under Bill C-55 are being used to hear these claims. 


The year 1986 opened with 3,490 cases pending to be heard in public hearings. 
During the year, 3,530 new cases were received; 888 were withdrawn; 1,324 
were heard and decided; an additional 359 were heard and are awaiting a final 
decision and 93 were adjourned. 


The year closed with a total of 4,808 cases pending of which 440 had already 
been scheduled for hearing (see Table | for explanation). 


The Board and the Canadian Bar Association continued their working 
relationship. In February of 1986, the Chairman delivered a speech on 
"Compassionate and Humanitarian Considerations in Sponsorship Appeals" to 
the Quebec Division of the Bar Association. In addition, among others, 
presentations were made by the Chairman and members of the Board to the Law 
Society of Upper Canada — continuing legal education program, the International 
Commission of Jurists — the Canada Section, the Civil Aviation Tribunal and to 
students in the Ontario Bar Admission Course. 


Conferences, seminars and workshops attended included: Second Annual 
Conference of Canadian Administrative Tribunals co-chaired by the Chairman; 
Fourth International Conference on Constitutional Law; Canadian Institute for the 
Administration of Justice; Annual Canadian Bar Association Conference; Annual 
Conference of the American Immigration Lawyers Association; the International 
Symposium on the Refugee Experience; Standing Conference of Canadian 
Organizations Concerned for Refugees; International Conference on Human 
Rights; and the Canadian Institute for Advanced Legal Studies. 


The Research Division continued to complete and update country profiles 
bringing the total to fifty-three. These profiles are background information to 
enhance the expertise of the Board on refugee producing countries and are 
made available to the public and interested agencies. In addition, it produced a 
draft history of the Board, assisted in the extensive material preparation for the 
members orientation program and in the research for the development of a broad 
based information system. An automated information system was researched and 
the implementation was begun. This will improve the integration and coordination 
of a wide variety of the Board's central and regional activities. 


Legal Services selected 117 decisions for publication by the Canadian Law 
Information Council. The publication entitled "Notes of Recent Decisions 
rendered by the Immigration Appeal Board" is produced to promote the 
dissemination and quality of information pertaining to immigration and refugee 
jurisprudence in Canada. 


Immigration Appeal Board 


important 
Decisions 
of the Board 


Sponsorship 


Thomas Chih-Hsing Ku v. M.E.I. (1.A.B. 84-9239) 

The issue in this case was whether the Board had jurisdiction to consider the case 
of the appellant's sister, who had been refused on the basis that she was not a 
dependant within the meaning of the Regulations. The appellant had sponsored 
an application for landing on behalf of his mother and sister and when the 
application was refused because of his sister's ineligibility, had appealed on 
behalf of both. Counsel for the Minister argued that since, according to Chief 
Justice Thurlow's words in Mundi, the visa officer ought to have issued a visa to 
the mother, the Board ought not to take jurisdiction. However, the Board's view 
was that Chief Justice Thurlow's words were not applicable. If the visa officer had 
issued a visa to the mother alone, then the Board would have had no jurisdiction 
to inquire into the validity of the daughter's refusal. Instead, the Board was faced 
with the refusal of a member of the family class due to the daughter's inclusion in 
the application and therefore it had jurisdiction to hear the appeal. In the end, the 
Board was not satisfied that the daughter was a dependant and the appeal on her 
behalf was dismissed. The appeal on behalf of the appellant's mother was 
allowed. 


Abdul Rafeek Latiff v. M.E.I. (1.A.B. 85-9019) 

The issue in this appeal was whether the desire of the appellant to improve his 
family's economic circumstances was sufficient reason to grant special relief. The 
appellant had conceded the validity of the refusal based on his inability to fulfill 
the requirements of his undertaking of assistance. His father in Guyana had been 
forced to leave the family farm and move to the city where none of the appellant's 
three sisters was employed. The unemployment rate in Guyana was said to be in 
excess of seventy per cent. The Board noted that since economic improvement 
was a motivating factor common to the great bulk of immigrants, it was not 
reasonable to say that all applicants in such circumstances should attract special 
relief. The admission to Canada of ordinary immigrants is governed by an orderly 
scheme established by Parliament, with equitable relief constituting an exception 
designed to be utilized in unusual, if not compelling circumstances. Such 
circumstances were not found to exist in this case. 


Ramesh Kumar Parmar v. M.E.I. (1.A.B. 85-9772) 

In this case, the application for landing was refused inter alia because, in the visa 
officer's opinion, the applicant husband appeared to have entered into marriage 
with the appellant primarily for the purpose of gaining admission to Canada as a 
member of the family class and not with the intention of residing permanently with 
the appellant. The Board found the refusal letter flawed in that s. 4(3) of the 
Regulations, the provision on which the refusal was based, is not expressed to 
depend upon a visa officer's, or anyone's, opinion. The test is not a subjective 
one, such that it may only be challenged if unreasonable, but an objective one, to 
be determined on the balance of probabilities. The elements in the weighting of 
matters by the visa officer, as by the Board, are good faith, proper direction in law, 
taking account of relevant matters, omitting to consider irrelevant matters, the 
taking of a view which is in law reasonable and a proper understanding and 
cognizance of established and relevant facts. However, the reference in the 
refusal letter to the visa officer's "opinion" did not vitiate the refusal. Since the 
Board was hearing an appeal, as distinct from exercising a review jurisdiction, it 
could look at the substance of the matter and determine for itself whether the 
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conclusion of the visa officer was valid. The evidence led the Board to dismiss 
the appeal. 


Surinder Kaur Sangha v. M.E.I. (I.A.B. 83-6568) 

The appellant in this case sponsored the application for landing of her father and 
two sisters. The application was refused due to the failure of the appellant's 
father to establish that one of the sponsored girls was his daughter and a 
dependant within the definition of the Regulations. The documentary evidence 
in the case appeared to be in direct conflict with the appellant's own testimony as 
to when her sister had been born. The majority of the Board decided to allow the 
appeal on behalf of the appellant's father and the remaining sister, but it 
dismissed the appeal on behalf of the sister whose relationship and age were at 
issue, adding that because it had not been established that she was a 
dependant, special relief could not be considered. The dissenting panel 
member, although in agreement with the majority's interpretation of the evidence, 
was of the opinion that the appeal on behalf of all three applications should be 
dismissed. He reasoned that according to s. 79(2) of the Act, the application as a 
whole had been appealed and further, that s. 79(3) did not empower the Board to 
accept part of the application while rejecting another part, despite past practice. 
He stated that Parliament could never have intended such an expansive 
interpretation by the Board of its powers as would have encouraged a large 
backlog of cases. 


Violeta Dionisio Santos v. M.E.I. (1.A.B. 85-9051) 

This application for landing was refused on the basis that the appellant's mother 
was not seeking lawful permission to come into Canada to establish permanent 
residence. At the time of her interview with the visa officer, the mother had 
signed a statutory declaration saying she intended to come to Canada for only a 
temporary period. Counsel for the appellant argued, inter alia, that even if the 
mother's intention at the time of the refusal was not to settle permanently in 
Canada, her intention at the time of the hearing was to remain in Canada forever. 
Counsel for the Minister responded that based on the Federal Court of Appeal's 
reasons in Mohamed, the Board was restricted to judging whether the decision of 
the visa officer was reasonable at the time it was made. This latter argument was 
rejected by the Board, which was of the opinion that the majority of the court in 
Mohamed had carefully used words indicating an intention to limit the principle of 
"review" to medical cases only. The Board noted that medical refusals are almost 
the only area in which visa officers must rely heavily on the opinions of experts in 
another specialized area. It found that while the decision of the visa officer in this 
case was correct on the date on which it was made, at the time of the appeal the 
ground for refusal was no longer valid. 


Pargat Singh Sidhu v. M.E.1. (1.A.B. 83-6463) 

In this case, the application for landing, sponsored by the appellant, on behalf of 
his parents and sister, was refused on the basis of the father’s failure to provide 
satisfactory evidence to establish, inter alia, that his listed dependants were his 
spouse and daughter within the meaning of the Regulations. The appellant's 
father was a party to a polygamous marriage. Counsel for the appellant 
introduced, through an expert witness, the results of polygraph tests, in an 
attempt to prove that the appellant was telling the truth when he said his father 
had married the wife listed in the application first and that she was his natural 
mother. The majority of the Board allowed the appeal in law, saying that in 
applying the definition of spouse in s. 2(1) of the Regulations, it had to keep in 
mind that the laws of any province include its conflict of laws rules. Since the laws 
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of British Columbia would recognize the applicant in question as a spouse, the 
Board was required to do so too, regardless of whether she was the father's first 
or second wife. Similarly, it was irrelevant whether the daughter who was listed 
was the issue of the first or second marriage. The dissenting panel member was 
not satisfied that the daughter was the issue of either marriage. The Board 
unanimously rejected the polygraph evidence, there being nothing to suggest 
that the polygraph expert had taken the appellant's social background 

into account. 


Theodora L. Siscar v. M.E.I. (I.A.B. 84-9352) 

This was an application for landing sponsored by the appellant on behalf of her 
parents and three dependants. Following the refusal on the basis that one of the 
listed dependants was the appellant's daughter, the appellant acknowledged that 
in fact that dependant and another were her own children. However, the Minister 
then applied to add as a ground for refusal that the principal applicant had 
proffered false information in documents to a visa officer, contrary to s. 9(3) of the 
Act. The Board pointed out that in Mundi a majority of the Federal Court of 
Appeal held that the presentation of false documents could not affect the 
admissibility of a principal applicant or others included in an application, but only 
that of the purported dependant on whose behalf the false documentation was 
presented. Accordingly, s. 9(3) was not a valid ground for refusal in this case and 
the appeal was allowed in law. 


Suniti Tyagi v. M.E.I. (1.A.B. 83-10,586) 

The appellant in this case sponsored an application for landing on behalf of his 
parents and two brothers. The medical notification, dated 1983, which formed 
the basis of the refusal showed that the father was suffering from "pulmonary 
tuberculosis, possibly active". The appellant produced five medical certificates 
spanning the years 1981 to 1986 which indicated that althought the father had 
had pulmonary tuberculosis prior to 1981, all findings since were indicative of a 
fully treated case presenting no danger to public health. In allowing the appeal in 
law the Board referred to two decisions of the Federal Court of Appeal. In 
Gandham, the Court said simply that a refusal based on a finding of "pulmonary 
tuberculosis, possibly active" was invalid. In Mohamed, the Court held that the 
Board must look at the medical evidence and at the condition of the applicant at 
the time of the refusal. Here, the medical evidence before the Board was totally 
inconsistent with the diagnosis shown in the medical notification and the opinion 
of the medical officers was found to be unreasonable. The appeal was also 
allowed in equity. 


Richard Cid Requena-Cruz v. M.E.I. (I.A.B. 83-10,559) 

The applicant in this case, a citizen of Peru, claimed to be a Convention refugee 
on the basis of his fear of persecution for reasons of membership in a particular 
social group. His father had fled Peru following threats to his life based on his 
refusal to drop charges against certain persons who had attacked and robbed 
him, one of whom was a member of the Civil Guard. The case had not been 
resolved by the Civil Guard or the courts. Following his father's departure the 
applicant was detained, beaten and threatened by the Civil Guard and was unable 
to carry on his business. In its reasons, the Board said that the words 
"membership in a particular social group" were to be interpreted liberally in order 
to protect individuals without political, religious or racial ties at the root of their fear 
of persecution. Accordingly, a family did constitute a social group. Since the 
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applicant was a credible witness whose story was not materially contradicted and 
since there was evidence that in spite of a change in government, the police and 
armed forces were still violating human rights, the applicant was determined to be 
a Convention refugee. 


Oscar Roberto Cruz v. M.E.I. (1.A.B. 83-6807) 

The applicant in this case was a citizen of El Salvador. At his examination under 
oath he told a story of forced involvement with the army there as well as with the 
guerrilla movement. Yet, at his hearing before the Board he denied such 
involvement and said that he had left out of fear that he would be forced to join 
these groups. His father had disappeared, one brother was missing and two 
more of his siblings had been accepted as refugees in the United States. The 
Board acknowledged that the applicant had fabricated a tale to impress the 
immigration authorities and that it was entitled to conclude that he was totally 
unreliable, but went on to add that it was prepared to take judicial notice of the fact 
that life in El Salvador was "nasty, brutish and short". Whatever the truth of some 
details of the applicant's story, it was clear that his departure from El Salvador was 
motivated by fear as a result of the death of his brother, the disappearance of his 
father, pressure to join the army or guerrillas and the general climate of 
uncertainty and danger in which the youth of El Salvador lived. 


Odorico Cesare v. M.E.I. (I.A.B. 85-9130) 

The issue in this appeal was whether the appellant left or remained outside of 
Canada with the intention of abandoning Canada as his place of permanent 
residence. In 1978, after living in Canada for about five years as a permanent 
resident, the appellant returned to Uruguay to manage a business interest until it 
was sold. Upon its sale, instead of coming straight to Canada, he wrote to the 
Canadian Embassy in Buenos Aires to ask what he had to do to return and was 
told that because he had been outside the country for more than 183 days, he 
would have to submit an application for landing. He did this, but after waiting 
some time for a reply he came to Canada in 1984 as a visitor, intending to 
straighten out his status upon his arrival. When he admitted that he considered 
himself to be a returning permanent resident, an inquiry was held and an 
exclusion order issued. The Board said it was clear that the appellant had left 
Canada for a temporary purpose up until the time his business interest was sold. 
The years after that were more problematic, but since within a few weeks of the 
sale the appellant had attempted to get permission to return and since he had 
waited so long because he was hoping for a positive response from the Embassy, 
the Board found that he had not abandoned Canada as his home. While it in no 
way condoned the appellant's untruthfulness upon his return, the Board 
understood that he was under the misguided impression that he had to get into 
Canada before he could sort out his status. 


Dominico Saccomando v. M.E.I. (1.A.B. 82-1137) 

The deportation order in this case was issued on the basis that the appellant had 
been convicted of a number of offences, including robbery. The appellant, aged 
25, had been in Canada since he was 9 years old. The Board stayed the 
execution of the order but when the appellant was convicted of similar offences, 
the Minister applied to have the stay cancelled. Counsel for the appellant 
argued that the deportation of his client would be contrary to ss. 7, 11(h) and 12 
of the Canadian Charter of Rights and Freedoms. Following the reasons of the 
Trial Division of the Federal Court in Gittens, the Board held that the deportation 
of the appellant would not constitute cruel and unusual treatment or punishment 
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as proscribed by s. 12 of the Charter. Concerning s. 7, the Board stated that 
even if deportation in this case could be viewed as a deprivation of the appellant's 
life, liberty and security, it could not be said that such deprivation had occurred in 
a manner that was fundamentally unjust. Finally, the Board pointed out that 
deportation could not infringe the appellant's rights guaranteed by s. 11(h) of the 
Charter because deportation was not punishment. The Board concluded by 
noting that the appellant had disregarded many opportunities for rehabilitation 
and was without any family support and it ordered the stay cancelled and the 
deportation order executed. 


Louise Lounds v. M.E.I. (1.A.B. 84-9661) 

This was a motion for the reopening of an application for redetermination of 
Convention refugee status. In 1984, the Board had refused to allow the original 
application to proceed to an oral hearing due to the failure of the applicant to file a 
declaration under oath as required by the Act. Counsel for the applicant's 
argument was based on the fact that the effect of the decision of the Supreme 
Court of Canada in Singh was that the Board was obliged to afford an oral hearing 
to all refugee claimants. The majority of the Board decided to reopen the 
application. It characterized its earlier decision, made in the absence of an oral 
hearing, as voidable and stated that notwithstanding the lack of statutory 
authorization, it might remedy the breach of natural justice by hearing the case. 
The dissenting panel member was of the opinion that following its dismissal of the 
application for want of perfection, the Board had become functus officio and the 
proper recourse for the applicant was to proceed under s. 28 of the Federal Court 
Act. He described the Board as a creature of statute, unable to alter its own 
decisions and supported his approach by reference to the Board's own rules, 
which refer to orders to reopen issued by the courts. 
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Statistical 
Reports 


Table I: 
1986 Caseload 


Removal Return Refugee Redeterminations 
Orders to Application Pre Post | 
Appeals! Motions Stayed Canada forRelease 21/05/86 21/05/86 _—‘ Total | 


Pending 31/12/85 1,417 58 144 0 0 1,871 


0 3,490 

Received 1,458 288 129 6) 8 1,446 198 3,530 | 
Processed 953 211 61 3 7 64 25 1,324 | 
Withdrawn 298 31 0 0 0 558 1 888 | 
| 


Pending 31/12/86 1,624 104 7 We 0 1 2,6952 172 4,808 | 


1 Appeals include Removal Orders, Appeals by Minister and Appeals by Sponsors. 


20F those 2,695 cases, 70 %, or approximately 1,800, are expected to be withdrawn as a result of the introduction of the Administrative 
Review Program implemented by the Minister of Employment and Immigration. If the Administrative Review Program meets its objectives 
the Board estimates its "pending cases to process" at approximately 2,900 instead of 4,808. 


Table Il: 
Cases Received 


Appeals Removal Orders (section 72) ——__— 241 
Appeals by Minister (section 73) 1 
Appeals by Sponsors (section 79) ———_ 1,216 
Motions $$$ 288 
Stayed Removal Orders (section 76) — 129 
Applications for Return to Canada (section 77) ——__— 3 
Applications for Release (section 80) — = 8 
Applications for Redetermination (section 70) 
Pils OOIDG: 7, UT AAG 
Post 21/05/86 198 


Total cases recelved. 3,530 
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Table Ill: 
Disposition 
of Appeals 


Appeals from Removal Order (section 72) 


Appeals allowed in law 5 
Appeals allowed in equity 54 
Appeals dismissed in law and equity 50 
Appeals dismissed for want of jurisdiction ——___— 8 
Appeals dismissed for want of prosecution 10 
Appeals declared abandoned 16 
Removal Orders stayed 119 
Appeals discontinued 1 
Total appeals heard under section 72 263 


Appeals by Minister (section 73) 


Appeals allowed 1 
Appeals dismissed 


Total appeals heard under section 73 1 


Appeals by Sponsors (section 79) 


Appeals allowed in law V7 

Appeals allowed in equity 180 

Appeals dismissed in law and equity 210 

Appeals dismissed for want of jurisdiction —_____-_. 36 

Appeals dismissed for want of prosecution 85 

Appeals discontinued 7 
Total appeals heard under section 79 See ER eS Tae 689 
Total appeals heard 953 
Total appeals withdrawn 298 


Total disposition of appeals 1,251 
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Table IV: 
Disposition of 
Removal Orders 
Stayed 


Table V: 
Disposition of 
Applications for 
Return to Canada 


Table VI: 
Disposition of 
Applications for 
Release 


Review of Stayed Removal Orders (section 76) 


Allowed 


Dismissed 


Stayed further 


Total stayed cases reviewed 


Applications for Return to Canada (section 77) 


Allowed 
Dismissed 


Total applications heard 


Applications for Release (section 80) 


Allowed 


Dismissed 


Total applications heard 


38 
13 
10 


61 


23 


24 
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Table VII: 
Disposition of 
Motions 


Table VIII: 
Disposition of 
Application for 
Redetermination 


Pre 21/05/86 


Post 21/05/86 


Motions 


Allowed 


Dismissed 


Declared abandoned 


Total motions heard 


Disposition of applications (section 71) 


Determined to be refugee 


71 


37 


Determined not to be refugee 


Dismissed for want of prosecution 
Declared abandoned 


11 


Total applications heard 


Determined to be refugee 


64 


Determined not to be refugee 
Dismissed for want of prosecution 


25 


Total applications heard 


Ninth Annual Report 


Table IX: 
Withdrawals 


Table X: 
Pending Caseload 
by Region 


Appeals 
Motions — 
Removal Orders stayed 
Applications for Release 
Applications for 
Redetermination 
Pre 21/05/86 
Post 21/05/86 


Total 


Appeals Removal Orders (section 72) 33 
Appeals by Minister (section 73) ——___—. 2 
Appeals by Sponsors (section 79) 263 
Motions 31 
Applications for Redetermination (section 70) 
Pre 21/05/86 558 


FSS RM JTS. 2 etna SS en 1 


Total cases withdrawn 


Montreal Winnipeg 
Maritimes Man. Sask. 
Ottawa Toronto Vancouver Alberta 
148 756 404 316 
11 59 oe 12 
19 131 33 29 

0 1 0 0 
1,265 Leis 134 83 
59 83 21 9 
1,502 2,243 614 449 


329 


888 


2,695* 
172 


4,808 


*Of those 2,695 cases,70%, or approximately 1,800, are expected to be withdrawn as a result of the Administrative Review Program 
implemented by the Minister of Employment and Immigration. If the Administrative Review Program meets its objectives the Board 


estimates its "pending cases to process" at approximately 2,900 instead of 4,808. 
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CHAIRMAN 
IMMIGRATION APPEAL. BOARD 


PRESIDENT 
LA COMMISSION D'APPEL DE L'IMMIGRATION 


March, 1988 


Th Honourable Benoit Bouchard 

Minister of Employment and .Immigration 
House of Commons 

Ottawa, Ontario 

K1A OA6 


Dear Mr. Bouchard: 


It is my pleasure to submit to you, pursuant to section 69 
of the Immigration Act, 1976, the tenth Annual Report of the 
Immigration Appeal Board, covering the period from January 1, 
198/eto December 31, 1987/7. 


Yours sincerely, 


Michelle Falardeau-Ramsay, Q.C. 
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Tenth Annual Report 


Introduction 


Corporate 
Profile 


The Immigration Appeal Board was formed in 1956 as an advisory body within 
the Department of Citizenship and Immigration. In 1959 the name of the Board 
was changed to the General Board of Immigration Appeals. It reverted, 
however, to its original name three years later. The Board became an 
independent judicial body in 1967 under the Immigration Appeal Board Act. 
This act was repealed eleven years later when the Immigration Act, 1976 came 
into force. The existing Immigration Appeal Board derives its jurisdiction from 
Part IV of the 1976 Immigration Act. The Board was designated as a 
government department for the purposes of the Financial Administration Act in 
1970. 


The Board is an independent statutory judicial tribunal. It is a court of record 
and has an official seal which is judicially noticed. The Board has all such 
powers, rights and privileges as are vested in a superior court of record. The 
actions before the Immigration Appeal Board result directly from decisions made 
within Employment and Immigration Canada. The Minister of Employment and 
Immigration is a party to all actions taken before the Board. 


The Board may consist of no fewer than seven (7) and not more than fifty 

(50) members including a Chairman and thirteen (13) Vice-Chairmen. Not more 
than eighteen (18) members may be appointed for terms exceeding two years. 
A member appointed for a term not exceeding two years is eligible for 
re-appointment for only one term not exceeding two years. However, a member 
appointed for a term not exceeding two years is eligible for re-appointment for 
one or more terms exceeding two years if fewer than eighteen members are 
serving terms exceeding two years. The majority of Vice-Chairmen shall be 
barristers or advocates of at least five (5) years' standing at the bar of a 
province. In 1987 the Board consisted of a Chairman, ten (10) Vice-Chairmen 
and thirty-seven (37) members. 


Members are appointed to the Board by the Governor in Council. A member 
ceases to hold office on reaching the age of seventy years. If a person has 
already reached the age of sixty-five years, that person cannot be appointed a 
member of the Board. The varied professional backgrounds and expertise of 
members appointed from different parts of the country collectively give the 
Board a wide range of experience and knowledge, reflecting the multicultural 
nature of Canada. 


Working through its head office in Ottawa and four regional offices across 
Canada in Montreal, Toronto, Winnipeg and Vancouver, the Immigration Appeal 
Board administers its legal and statutory responsibilities under Part IV of the 
Immigration Act, the Immigration Regulations and the Immigration Appeal Board 
Rules for Appellates and Convention Refugees. The Chairman of the Board 
reports to Parliament through the Minister of Employment and Immigration once 
a year on the operations of the Board for the preceding calendar year. 


Immigration Appeal Board 


Organization 


The Board and 
its Mandate 


The Chairman is the Chief Executive Officer of the Board. 


The Executive Director is responsible for the administrative and operational 
activities of the Board. 


The Chief Registrar is responsible for all operational activities in direct 
support of the Board in the areas of court administration, registry control, the 
administration of the four regional offices and a research unit. 


The Legal Services Unit compiles and maintains an index of the Board's 
jurisprudence for the use of the members and staff of the Board and the general 
public. The index also contains case law from the Federal and Supreme Courts 
of Canada. The unit also summarizes selected decisions for publication by the 
Canadian Law Information Council. 


Members and staff may request advice or opinion from the legal unit in matters 
of procedure, substantive issues of law, or the interpretation of legislative 
provisions outside the context of any particular case. 


The Chief, Research directs a research unit that develops historical profiles 
of the countries from which refugee claims originate. Available to members as 
part of the Board's continuing education program, the Country Profiles are 
maintained in the Board's libraries and are accessible by members of the Bar, 
Appeals Officers representing the Minister, and any other interested party. The 
unit also develops and maintains information systems relating to Board 
activities, including a jurisprudence index and information bank. 


The Policy and Procedures Adviser develops and maintains the Policy 
and Procedures manual, the Statistical Unit and provides operational support. 


The Director, Finance, Personnel and Administration, provides 
support in those areas. 


Under Part IV of the Immigration Act, 1976, the Board has two major objectives. 
The first is to make available to certain categories of persons who have been 
denied entry to or ordered removed from Canada, or to Canadian citizens and 
permanent residents whose relatives have been refused landing in Canada by 
officials of Employment and Immigration Canada, an independent court to which 
such decisions may be appealed on both legal and equitable grounds. The 
second is the redetermination of refugee claims which have been refused by the 
Minister of Employment and Immigration. 


The Board has sole and exclusive jurisdiction to hear and determine all 
questions of law and fact, including questions of jurisdiction, that may arise in 
relation to matters authorized to come before it. In a broader context, there are 
several immigration objectives stated in Part | of the Immigration Act that are 
relevant to the Immigration Appeal Board: 


e to facilitate the reunion in Canada of Canadian citizens and permanent 
residents with their close relatives from abroad; 
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¢ — to fulfill Canada's international legal obligations with respect to refugees 
and to uphold its humanitarian tradition with respect to the displaced 
and the persecuted; 


e¢ tomaintain and protect the health, safety and good order of Canadian 
society; and 


¢ to promote international order and justice by denying the use of 
Canadian territory to persons who are likely to engage in criminal 
activity. 


The Immigration Appeal Board carries out two major functions under the 
Immigration Act, 1976: 


® appeals; and 


e applications for redetermination of Convention refugee status. 


The Board hears appeals made by the following persons in the following 
matters: 


Section 72: 


Permanent residents of Canada or persons lawfully in possession of valid 
returning resident permits who have been ordered removed from Canada: 
these persons may appeal to the Board on either or both of the following 
grounds: (1) on any ground of appeal that involves a question of law or fact, 
or mixed law and fact; and (2) on the ground that, having regard to all the 
circumstances of the case, they should not be removed from Canada; 


Convention refugees who are not permanent residents and persons in 
possession of valid visas seeking admission to Canada who have been 
detained, reported or ordered removed at ports of entry; these persons may 
appeal to the Board on either or both of the following grounds: (1) on any 
ground of appeal that involves a question of law or fact, or mixed law and 
fact; and (2) on the ground that they should not be removed from Canada 
due to the existence of compassionate or humanitarian considerations; and 


Where a deportation order is made, a person described above who is a 
person to whom a security certificate has been issued, or who has been 
determined by an adjudicator to be a member of an inadmissible class 
under the Act, that person has a limited right of appeal and may appeal to 
the Board on any ground of appeal that involves a question of law or fact, or 
mixed law and fact. 


The Board may dispose of an appeal made pursuant to section 72 by allowing 
it, dismissing it or by directing that execution of the removal order be stayed. 
Where the Board allows an appeal under section 72, it is required to quash the 
removal order made against the appellant. 


Immigration Appeal Board 


Applications 


When an appeal is disposed of by directing that execution of a removal order 
be stayed, the Board has the power to allow a person to come into or remain in 
Canada under the terms and conditions it determines necessary. The Board 
can also review the case from time to time as it considers it necessary or 
advisable. At any time the Board may do any of the following: 


e amend any terms and conditions or impose new terms and conditions; 


e cancel its direction staying the execution of a removal order and dismiss 
the appeal and direct that the order be executed as soon as 
practicable, or allow the appeal and take the following action: (1) make 
any other removal order that the adjudicator should have made; or (2) in 
the case of a person other than a permanent resident, direct that he be 
examined by an immigration officer. 


Section 73: 


The Minister of Employment and Immigration may appeal to the Board 
from a decision by an adjudicator which allows a person to be granted 
admission into Canada or a decision not to remove a person. 


The Board may dispose of an appeal made pursuant to section 73 by allowing it 
and making the removal order that the adjudicator should have made, or by 
dismissing it. Where the Board allows such an appeal and makes a removal 
order against the person, that person is deemed to have made an appeal to the 
Board in the same manner he would have had an appeal if such order had been 
made by an adjudicator after an inquiry. 


Section 79: 


Canadian citizens or permanent residents of Canada who have sponsored 
applications for landing in Canada by members of the family class and have 
those applications refused by an immigration officer or visa officer, may 
appeal to the Board on either or both of the following grounds: (1) on any 
ground of appeal that involves a question of law and fact, or mixed law and 
fact; and (2) on the ground that there exist compassionate or humanitarian 
considerations that warrant the granting of special relief. 


The Board disposes of these appeals by allowing them or dismissing them and 
notifies the Minister of Employment and Immigration and the person who made 
the appeal of its decision along with the reasons for the decision. Where the 
Board allows an appeal and notifies the Minister of that decision, the Minister 
must have the review of the application resumed by an immigration officer or 
visa Officer. 


In addition, the Board receives applications from the following: 


Section 77: 


Persons who are outside Canada and who have appealed a removal order; 
such persons may apply to the Board for an order allowing them to return to 
Canada for the hearing of their appeal against the removal order and may 
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of Refugee 
Claims 


The Process 
of a Hearing 


come into Canada without the consent of the Minister of Employment and 
Immigration for such a purpose; and 


Section 80: 


Persons who are ordered removed from Canada and who are detained 
under the Immigration Act who have appealed the removal order; such 
persons may apply to the Board for an order of release from detention 
pending the hearing of their appeal against the removal order. There is no 
similar provision for refugee claimants. 


Section 70: 


The Board hears applications for the redetermination of claims to 
Convention refugee status as defined in the Act from persons whose claim 
has been refused by the Minister of Employment and Immigration. 

A redetermination application must include a copy of the transcript of the 
original examination under oath and a declaration of the claimant under oath 
setting out the basis of the claim. The term "Convention" in the expression 
“Convention refugee" refers to the United Nations Convention Relating to the 
Status of Refugees signed at Geneva on the 28th day of July, 1951 and 

includes the Protocol thereto signed at New York on the 31st day of 
January, 1967. 


The Board holds an oral hearing to determine these applications and notifies the 
applicant and the Minister of the time and place of the hearing and affords them 
a reasonable opportunity to be heard. The Board informs the parties in writing 
of its decision once it has made its determination. The Board will also give 
reasons for its determination at the request of the applicant or the Minister. 


An appeal to the Board can be initiated by completion of a Notice of Appeal and 
the serving of that document on an immigration officer. In the case of an 
application for Convention refugee status the completed application may be 
served on an immigration officer or filed with the Board. 


All cases brought before the Board, both appeals and redeterminations of 
Convention refugee status, are dealt with in full public hearings. At the request 
of one of the parties to an action, however, the Board may at its discretion direct 
that the hearing shall be conducted in camera. Interpreters are provided by the 
Board. 


The hearings involve the submission of written evidence, the testimony of 
witnesses, and the presentation of legal arguments and other submissions 
before the Board. The Minister of Employment and Immigration is a party to all 
hearings before the Board and is represented by designated officers of 
Employment and Immigration Canada. 


The Board is a court of record. It has all the powers and privileges as vested in 
a superior court of record including the powers to: 
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e issue a summons requiring any person to appear and to testify, 
e require the production and examination of documents, 

e administer oaths and examine persons on oath; and 

e enforce its orders for the due exercise of its jurisdiction. 


The Act requires the Board to provide full written reasons for its decisions in all 
appeals by sponsors. In all other cases, written reasons are provided only at 
the request of one of the parties. 


Section 84 of the Immigration Act provides that decisions made by the Board on 
appeals may be brought before the Federal Court of Appeal with leave. In the 
case of refugee redeterminations, decisions of the Board are reviewable under 
section 28 of the Federal Court Act. 


On May 5, 1987, legislation was tabled in the House of Commons to establish a 
new refugee determination system for Canada. The legislation would 
restructure the Immigration Appeal Board to establish the Immigration and 
Refugee Board (IRB) comprising two divisions, an Immigration Appeal Division 
to deal with immigration matters, and a new Convention Refugee Determination 
Division to deal exclusively with refugee claims. 


In cooperation with the Chairman-designate of the IRB and his implementation 
team, members and staff of the present Board have been and will continue to be 
involved in the planning and developmental activities that will give effect to 

Bill C-55. 


The Canada Employment and Immigration Commission has been operating two 
important programs since May 1986. One is the Administrative Review Program 
that has landed, or approved for landing, a significant number of refugee 
claimants whose applications for redetermination of their status were pending 
before the Board. Many of these claims have been formally withdrawn; there 
remains an estimated 900 cases where the withdrawal actions have not yet 
been finalized. 


On the other hand, the Fast Track program for persons claiming refugee status 
on or after 21 May 1986 has substantially increased the number of applications 
for redetermination reaching the Board. Continuing high volumes of 
redetermination cases are anticipated throughout the coming year based on the 
caseload already existing in the refugee determination process prior to the IAB 
stage. 
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The Year in 
Review 


The year opened with 4,808 cases pending a hearing. During the year, 5,209 
new cases were received; 1,986 were withdrawn; 3,120 were heard and 
decided; an additional 235 were heard and are awaiting a final decision. 


The year closed with a total of 4,911 cases pending of which 846 had already 
been scheduled for hearing (see Table 1). 


The Board continued to meet and consult periodically with representatives of the 
Immigration sub-sections of the Bar Associations and Appeals Officers, who 
represent the Minister before the Board. During the year, the Chairman formally 
addressed meetings of both groups. The Chairman also delivered papers on 
the “Implications of the Singh Decision"; "Charter Issues"; and "Procedures 
before Administrative Tribunals" to seminars and conferences sponsored by 
Société du Droit administratif, University of Alberta, the Council of Canadian 
Administrative Tribunals, the Canadian Bar Association and the Law Society of 
Upper Canada. 


The continuing education program for members and staff included a four day 
general meeting of the Board that comprised workshops, discussion papers and 
lectures by experts in administrative law and refugee determination; the revision 
and circulation of "Determination of a Claim to be a Convention Refugee: 
Immigration Act, 1976"; and a series of regional meetings and workshops. 


As an extention to the in-house program, a number of members attended 
conferences and seminars dealing with such issues as: independence and 
accountability; legislative drafting and interpretation; evidence; human rights; 
and human rights and the protection of refugees under international law. 


Legal Services submitted 195 decisions of the Board for publication by the 
Canadian Law Information Council. The publication entitled "Notes of Recent 
Decisions Rendered by the Immigration Appeal Board" is produced to promote 
the dissemination of information pertaining to immigration and refugee 
jurisprudence in Canada. 


Immigration Appeal Board 


Important 
Decisions 
of the Board 


Sponsorship 


Kamaljit Kaur Ashat v. M.E.I. (86-9765) 

The appellant first married the applicant in India. Without divorcing him, she 
went through a form of marriage with his brother to gain admission to Canada. 
This accomplished, the appellant and the applicant's brother were divorced. 
The applicant came to Canada and a few days later, he was ordered deported 
for overstaying his visitor's permit. He then married the appellant a second time 
and she attempted unsuccessfully to sponsor him. Following the applicant's 
deportation, the appellant went to England where she worked for a few months. 
Upon her return, she filed for Canadian citizenship and then again attempted 
unsuccessfully to sponsor the applicant. The appellant went to visit the 
applicant in India, where a child was born to the couple. Following the birth of 
the child, the appellant returned to Canada to pursue her appeal. In the view of 
the Board, the appellant married the applicant for the second time primarily to 
facilitate his admission to Canada, thus failing to satisfy the first part of the test 
set out in Parmar. However, on the balance of probabilities, the Board accepted 
that the couple intended to reside together permanently, therefore, the 
applicant was a member of the family class. After being deported, however, the 
applicant had not obtained the written consent of the Minister to come back into 
Canada. Thus, the refusal under s. 57(1) of the Act was valid in law. As to 
humanitarian. or compassionate considerations, in the opinion of the Board, the 
birth of the appellant’s and applicant's child was not sufficient in and of itself to 
warrant the granting of special relief. 


Ranjit Kaur Bali v. M.E.I. (86-10,117) 

The appellant sponsored her husband's application for landing, which was 
refused on the ground that he had entered the marriage primarily for the 
ourpose of gaining admission to Canada as a member of the family class, and 
not with the intention of residing permanently with the appellant. The visa officer 
also questioned whether or not a marriage ceremony had taken place. At the 
hearing, the appellant testified as to the circumstances of the marriage and 
produced photographs of the ceremony. She testified that she and her 
husband corresponded regularly and she gave evidence concerning their future 
plans in Canada. The Board was satisfied that a marriage ceremony had taken 
place and that the couple were validly married. Before the visa officer, the onus 
had been on the husband to prove that he did not marry the appellant primarily 
to gain admission to Canada. Considering the evidence before it, the Board 
could not say that the visa officer had erred in law in his conclusion that the 
husband had not satisfactorily discharged that onus. However, the visa officer 
appeared to have considered only this first criterion and not the second as well, 
namely whether or not the husband intended to reside permanently with the 
appellant, as directed by s. 4(3) of the Regulations and set out by the Federal 
Court in its reasons in Horbas. In the opinion of the Board, the officer inferred 
that the husband did not intend to reside permanently with the appellant from 
his finding that the husband married primarily to gain admission to Canada. The 
Board held that such a finding with respect to residence should have been 
based on fact, and not on inference, because it could not be said in all cases 
that by reason of a spouse’s marrying primarily to gain admission to Canada, he 
or she did not intend to reside with the sponsor. Accordingly, the appeal was 
allowed. 
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Haslyn Boderick Crawford v. M.E.!. (86-9309) 

The appellant sponsored the application for landing of his father, mother and 
brother. The application was refused because of the principal applicant's 
conviction in Guyana of the offence of “Killing animal with intent to steal 
carcass”. The applicant failed to present to the visa officer any evidence that he 
had rehabilitated himself so as to fall within the exception to the general 
prohibition based on a previous conviction. In this case, the Board held that it 
had no jurisdiction to determine whether or not a person had rehabilitated 
himself after the commission of an offence. That determination was a function of 
the Minister and could not be delegated. However, in the view of the majority, 
the visa officer had an obligation to inform the applicant of the possibility of 
falling within the exception in s. 19(2)(a) of the Immigration Act. 1976 by 
demonstrating rehabilitation to the Minister. Following Muliadi, a decision by 
the Federal Court of Appeal, the majority held that a visa officer has a duty to act 
fairly. Although the onus was on the applicant to satisfy the visa officer that he 
met all the requirements of the Act and Regulations, the visa officer had an 
obligation to inform the applicant of all the requirements and exceptions that 
could be relevant. In this case, the majority found that the visa officer had not 
provided the principal applicant with a fair opportunity to show rehabilitation and 
concluded that the refusal was invalid. The dissenting panel member did not 
agree that the visa officer was required to bring any specific section of the Act 
to the applicant's attention since persons are presumed to know the law. 
However, he allowed the appeal on compassionate and humanitarian grounds. 


Gerardo Marzan Dacayanan v. M.E.I. (86-6135) 

The appellant sponsored the application for permanent residence of his two 
adopted daughters. The adoption hearing in the Philippines occurred before 
the children reached the age of thirteen years. However, the order of the court 


granting the adoption was not signed until later, at which time the children were 


no longer under thirteen years of age. The application was refused because the 
children were not members of the family class as described in the Regulations, 
as they were not persons who had been adopted before the age of thirteen 
years. The appellant appealed on the grounds that the definition of “daughter” 
set out in s. 2(1) of the Regulations was of no force and effect because the 
appellant's rights to sponsor an application for landing were thereby 
circumscribed in a manner contrary to s. 15(1) of the Canadian Charter of Rights 
and Freedoms. The Board held that an adoption was effective on the date the 
order was signed unless the order provided otherwise, and not on the date of 
the adoption hearing. As neither child was under thirteen years of age at the 
time the order was signed, they were not members of the family class and the 
Board had no jurisdiction to consider special relief. The Board held that 
parentage could be a ground of discrimination under s. 15(1) of the Charter 
although it was not one of the grounds enumerated therein. Adoptive and 
biological parents substantially belonged to the same class and were similarly 
situated. The application of the Regulations thus had a discriminatory effect. 
Applying the test in Oakes, a decision of the Supreme Court of Canada, the 
Board concluded that the infringement of the appellant's right of equality under 
s. 15 was justified by the operation of s. 1 of the Charter. The Board was 
convinced that the definition of “daughter” in the Regulations was aimed at 
reducing or preventing abuse of the immigration process, and that this was a 
sufficiently significant governmental objective. As to whether the means chosen 
were reasonable and demonstrably justified, the Board found that the choice of 
thirteen years of age was not arbitrary or irrational. The Board considered that 
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the means should impair as little as possible the right or freedom in question 
and that the effects of the limiting measure should be proportional to the 
objective. 


Kulwant Kaur Gill v. M.E.I. (85-9284) 

The appellant sponsored an application for landing by her parents, two 
sisters and brother. The application was refused on the basis of the medical 
inadmissibility of her father, who was said to be suffering from a number of 
different medical conditions which were listed in the narrative of his medical 
notification. Counsel for the appellant challenged, inter alia, the validity of 
the profile categories since the medical notification did not explain which 
category applied to which disease. The Board agreed that the medical 
notification was inadequate in specifying which category applied to which 
disease. In the view of the Board, assessment of the validity of the “opinion” 
expressed pursuant to ss. 19(1)(a)(i) and (ii) of the Act required consistency 
between the narrative and the profile of the medical notification. The 
necessity for a medical officer to address each disease individually was 
evident from the wording of s. 22 of the Regulations. Unless a medical 
condition was clearly shown to correspond to one or more of the categories 
in the medical profile, it could not be concluded that the medical officer had 
met the requirements of s. 22 of the Regulations or that the opinion of the 
medical officer was the one required by ss. 19(1)(a)(i) and (ii) of the Act. 
The Board thus found the refusal not to be valid inlaw. The Board also 
found sufficient humanitarian and compassionate considerations to warrant 
the granting of special relief. 


Hong Ngoc Le v. M.E.I. (86-9204) 

The appellant sponsored the application for permanent residence of his 
father, mother and seven brothers and sisters in Vietnam. The application 
was refused on the grounds that his brother’s deafness, mutism and 
borderline intelligence would cause or might reasonably be expected to 
Cause excessive demands on health or social services in Canada. The 
appellant submitted a doctor's letter to the Board which concluded that the 
diagnoses of the brother had been made without proper testing, that the 
medical officers had ignored the favourable prognoses given by examining 
physicians and that the medical officers showed an ignorance of the 
programmes available in Ontario for the deaf. An expert in testing, 
education and training of the deaf testified before the Board that the 
appellant's brother could be placed in a normal programme for the deaf in 
Ontario without problem. The Board had no difficulty in finding the opinion 
of the medical officers unreasonable and the refusal based upon it invalid. 
The diagnoses were in part wrong and in part dubious; the codings were 
either inconsistent or incorrect; and the narrative was without foundation 
either in the medical reports or in proper medical testing. The opinion was 
such that no reasonable doctor familiar with the conditions of the appellant's 
brother and the medical and social services of Canada could have 
formulated it. But even if the Board had confined itself to the material before 
the medical officers, it would have found the opinion to be unreasonable 
because the diagnoses, narrative and codings did not flow reasonably from 
that material and because the officers had nothing before them from which 
they could draw any conclusion as to the demand for the relevant social 
services in Canada. The Board also found that special relief was justified in 
this case. 
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Joy Evadne Lee v. M.E.I. (86-9956) 

The appellant sponsored her husband’s application for landing. The application 
was refused on the grounds that he had been convicted of the offence of 
felonious wounding and had not answered truthfully to questions put to him by 
the visa officer respecting this conviction. The appellant did not challenge the 
validity of the refusal but argued that there existed compassionate or 
humanitarian considerations warranting the granting of special relief. At the time 
of her marriage to the applicant, the appellant had a son, aged five years. A 
strong relationship had developed between the appellant's son and the 
applicant. A social worker testified that the son was a very sensitive child and 
that a father was needed in the home. The Board acknowledged that the 
applicant had not given truthful answers to the visa officer. However, the Board 
was convinced of the substance of the marriage and, in granting special relief 
on humanitarian and compassionate grounds, took into account the unusual 
hardship of a person in close relationship to the appellant, namely her child. 


Zerina Motayne v. M.E.I. (87-9069) 

The appellant sponsored the application for landing of a young Amerindian gir! 
for whom she had cared since the girl’s infancy. The application was refused on 
the basis that the applicant was not a member of the family class as defined in 
s. 4(1)(g)(ii) of the Regulations because she was not an abandoned child whose 
parents could not be identified. When the applicant was a baby, her mother 
had left her with the appellant's family. The applicant's birth certificate did not 
name her father. All efforts to locate the mother were unsuccessful. When the 
appellant's parents died two years later, the appellant assumed full 
responsibility for the applicant's care. Counsel for the respondent argued that 
the word “identified” in s. 4(1)(g)(ii) of the Regulations should be given a 
restrictive meaning and that it was mandatory that both parents of the 
abandoned child not be identifiable. Counsel for the appellant argued for a 
more liberal interpretation of s. 4(1)(g)(ii). Before a finding could be made that 
the parents of an abandoned child could not be identified, reasonable efforts 
had to be made by the sponsor to ascertain the identity of the mother and father 
of the abandoned child. In this case, the father was unknown and his 
whereabouts could not be ascertained. The appellant and her family made 
reasonable efforts to ascertain the whereabouts of the applicant's mother. The 
Board noted that it is an indictable offence under the Criminal Code to abandon 
a child: that under Ontario law an abandoned child is a child in need of 
protection; and that the Interpretation Act deems every enactment to be 
remedial and calls for such a fair, large and liberal interpretation as best ensures 
the attainment of its objects. Therefore, it was the opinion of the Board that s. 
4(1)(g)(ii) of the Regulations should be construed liberally so as to remedy the 
plight of abandoned children and thereby fulfil the objectives of the Regulations. 
In this case the parents could not be identified and the Board found the 
applicant to be an abandoned child and therefore a member of the family class. 
The Board also found that this was an appropriate case in which to grant special 
relief. The appeal was allowed. 


Manuela Sipin Oliva v. M.E.I. (86-9299) 

The appellant sponsored an application for permanent residence by her 
unmarried daughter, which was refused based on the inadequacy of 
arrangements made for the care and support of the daughter. Counsel for the 
appellant argued that this requirement in s. 19(1)(b) of the Act could not be 
used as a ground of refusal where, as in this case, the applicant was a minor 
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child whose sponsor was exempted by s. 6(3)(a)(ii) of the Regulations from the 
requirement that an immigration officer form an opinion regarding the sponsor's 
ability to fulfil his undertaking of assistance. According to the Board, however, 
s. 6(3)(a)(ii) did not exempt the applicant from the need to satisfy the officer that 
adequate arrangements had been made for her care and support, since there 
were reasonable grounds to believe that she was or would be unable or 
unwilling to support herself; this s. 19(1)(b) test had to be applied reasonably to 
each case. In the view of the Board, the grounds of inadmissibility set out in 
5.19 of the Act and the requirements prescribed by the Regulations constitute 
two separate batteries of tests. Since it was not possible to conclude from the 
record alone, as urged by counsel for the appellant, that the refusal was invalid, 
the Board decided that the appeal should proceed to a full hearing on the 
adequacy of arrangements made for the care and support of the applicant. 


Corazon Daimacio Campos Sandhu v. M.E.I. (86-4082) 

The appellant sponsored her husband’s application for landing. The application 
was refused on the basis that the applicant entered into marriage with the 
appellant primarily for the purpose of gaining admission to Canada as a 
member of the family class and not with the intention of residing permanently 
with her. In reaching this decision the visa officer took into consideration, inter 
alia, what he viewed as the incompatibility of the spouses based on their 
different religious beliefs. The appellant was a Catholic, the applicant, a Sikh. 
The applicant had made several efforts to remain in Canada, including claiming 
Convention refugee status. In the interim, the appellant and applicant had 
married, and according to the appellant’s testimony, she and her spouse 
respected each other's religion and attended each other's place of worship 
together. Despite the applicant's efforts, however, a confirmation of departure 
was finally issued to him. The Board was of the view that the various 
applications made by the applicant were strong evidence of a desire to remain 
in Canada but were not conclusive proof that the applicant had married the 
appellant primarily for the purpose of gaining admission to Canada. As decided 
by the Board in Kane, the denial of an applicant's refugee claim and his return 
to his country of nationality without consequence were relevant facts in 
determining the validity of the refusal. However, such facts along with the steps 
taken by the applicant to remain in Canada could not be viewed in isolation from 
all other factors surrounding the marriage. The conclusion reached by the visa 
officer that a permanent marital relationship was not contemplated appeared to 
have been based solely on the questionable standard of a “spousal relationship 
as it is normally understood”. It was held in Kane that the fact that the appellant 
and her spouse were not of the same religion was not sufficient to support a 
refusal based on s. 4(3) of the Regulations. The Board therefore allowed the 
appeal in law. 


Kundan Singh Shergill v. M.E.!. (86-6108) 

The appellant sponsored the application for permanent residence by his alleged 
adopted daughter. The application was refused because the adoption was 
made in contravention of the Hindu Adoptions and Maintenance Act, 1956 of 
India, which requires that the adopted child actually be given in adoption with 
intent to transfer the child from the family of its birth to the family of its adoption, 
and because no parent/child relationship had been created between the 
appellant and the child. The respondent conceded that the giving and taking 
ceremony had taken place, but argued that there was no intent to transfer the 
child from the family of its birth to the family of its adoption. The respondent 
further argued that no parent/child relationship had been created as the 
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appellant had delayed his sponsorship application for five years following the 
adoption ceremony and the child’s school records listed the child’s natural 
father as her parent. The Board found that the existence of a giving and taking 
ceremony raised the presumption that the parties intended to transfer the child 
for adoption. The respondent failed to establish any other intent on the part of 
the parties to the adoption to rebut this presumption. The Board held that the 
visa officer erred in referring to the concept of “dishonest adoption” as this 
phrase implied consideration of the parties’ motives, which were irrelevant to the 
issue of intent. The Board decided that s. 12 of the Indian legislation created a 
legal presumption that a parent/child relationship had been created once an 
adoption had occurred pursuant to that Act. As a result of this presumption, the 
onus shifted to the respondent to show that the parent/child relationship 
between the appellant and the adopted child did not exist. In this case, the 
respondent did not rebut the presumption. The Board found that the adopted 
daughter was a member of the family class; accordingly, the refusal was not in 
accordance with the law. 


Taysir Dan-Ash v. M.E.I. (86-1420) 

The applicant, a citizen of Syria, claimed Convention refugee status on the basis 
of his fear of persecution for reasons of political opinion. He claimed to be anti- 
communist and to have become involved in espionage because he was against 
Russian influence in his country. In exchange for information and photographs, 
he received payment from the Americans. As a result, he was apprehended by 
the secret military police and beaten. He confessed, pleaded guilty to a lesser 
charge and was imprisoned. After his release, the applicant left Syria and 
arrived in Canada via several other countries. Espionage charges were brought 
against him and he was convicted in absentia and sentenced to death. The 
applicant agreed to participate in a coup, and consequently returned to Syria. 
However, he changed his mind and returned to Canada. In its reasons, the 
Board stated that prosecution for the commission of a crime under the laws of a 
given country does not correspond to persecution under the terms of the 
Convention. However, if such a crime is committed for political purposes, its 
punishment may be considered to be persecution. In this case, espionage 
against the Syrian Government for the benefit of a democratic country could be 
considered a political act for which the claimant could be given refugee status. 
Whether prosecution and punishment amounted to persecution under the 
Convention depended on the object and purpose of the law, the motivation of 
the individual who breached the law, the “interest” the individual asserted, and 
the nature and extent of the punishment. There was no doubt that the Syrian 
Government considered the applicant's conduct to be political activity. His 
detention and physical mistreatment alone were sufficient to create a well- 
founded fear. By reason of his death sentence, he had a very well-founded fear 
of persecution in its most extreme form. The dissenting panel member, 
however, was not satisfied that the applicant was a credible witness, that his 
account was plausible, that he was persecuted by reason of his political opinion 
or activities or that he had a well-founded fear of persecution should he return to 
Syria. 


Emeline Gabriel v. M.E.I. (86-1128) 
The applicant, a citizen of Haiti, claimed Convention refugee status on the basis 


of fear of persecution for her political opinions. She had worked as a secretary 
for the president of the League for Human Rights. She knew that meetings of 
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this League took place but she did not participate in them. The applicant was 
arrested twice, questioned about the secret meetings of the League and 
slapped on the face. Following the second arrest, she left her employment, hid 
at the home of an aunt and then left Haiti. The Board determined that the 
applicant was a Convention refugee on the basis of her membership in a social 
group, namely, the League for Human Rights. As an employee of the president 
of the League, she was involved in a dangerous relationship that brought her 
under suspicion by the authorities. In the opinion of the dissenting panel 
member, the applicant's political activity was minimal and there was nothing to 
establish that she had a well-founded fear of persecution. 


Tomasz Gozdalski v. M.E.!. (87-1027) 

The applicant, a citizen of Poland, claimed Convention refugee status on the 
basis of fear of persecution for religious and political opinions. The applicant 
was a devout Roman Catholic and compulsory meetings scheduled on Sunday 
mornings interfered with the practice of his religion. The applicant was a 
member of the outlawed Solidarity union. He was asked to join the state union 
but refused. He claimed that his refusal caused him to suffer severe 
discrimination in the form of economic disadvantages and the denial of 
employment opportunities. The majority of the Board was of the opinion that the 
interference with the practice of his religion was a disguised way of limiting 
freedom of religion. For a deeply religious person this would amount to 
persecution. The majority accepted the applicant's claim to economic 
discrimination. Although the applicant would not be physically abused if he 
were sent back to his country, he would be deprived of his most basic rights: 
freedom of thought, conscience and religion. The discrimination experienced 
by the applicant amounted to persecution. The dissenting member of the panel 
decided that the applicant had failed to demonstrate discrimination through 
economic disadvantages and that the indoctrination to which he was subjected 
was not so abusive that it could be considered persecution. 


Jose Maria Da Silva Moreira v. M.E.I. (86-10,370) 

The applicant, a citizen of Portugal, claimed Convention refugee status by 
reason of his religion. He claimed to have become a Jehovah's Witness three 
years prior to his arrival in Canada, although he had attended only five or six 
religious services since his conversion. According to the applicant, he became 
the target of attacks by co-workers who did not approve of his new faith, and on 
at least one occasion he was physically beaten. However, he did not seek the 
protection of the authorities because he was under the impression that they 
would do nothing to help him. At the hearing, counsel for the Minister filed a 
Statutory declaration by a director of the Jehovah’s Witnesses Association of 
Portugal, stating that he was not aware of any persecution imposed by the 
Portuguese Government on Jehovah's Witnesses and that there was no 
evidence of systematic discrimination against them in employment. Even if the 
applicant’s testimony had been accepted as credible, the Board would have 
found it impossible to fit the facts of the case to the definition of a Convention 
refugee. It acknowledged that a person might establish a well-founded fear of 
persecution even if the authorities were not persecuting him as long as they 
refused or were unable to offer him adequate protection from his persecutors. 
However, the Board stated that the person would have to show that he had 
sought the protection of the authorities when he was convinced that when 
accessible, they had no involvement - direct or indirect, official or unofficial - in 
the persecution against him. 
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Emil Pers v. M.E.I. (86-1634) 

The applicant, a citizen of Poland, claimed to be a Convention refugee on 
account of his political opinions. A self-employed farmer, he had not voiced any 
political opinion publicly but had acted against the system by secretly selling his 
crops directly to the public, and by being a member of Solidarity and 
distributing leaflets on its behalf. The Polish authorities were unaware of these 
activities. In Poland, farm machinery and fertilizer were scarce and preference 
was given to Communist Party Members. Counsel for the applicant contended 
that the applicant had met with discrimination by the Polish authorities in the 
distribution of necessary farm supplies because of his political opinions, and 
that he feared persecution upon his return to Poland for having violated 
emigration controls and having made a claim for refugee status in Canada. The 
Board decided that the privation of farm supplies resulted from scarcity, and not 
from persecution by reason of political opinion. Even if that were not the case, 
the Board found it improbable that one could reasonably develop a fear of 
persecution because of political opinions which were unknown to the authorities 
and therefore, officially non-existent. Upon his return to Poland, the applicant 
might well have to go to prison for violating emigration regulations, but there was 
no evidence to indicate that this would amount to persecution. To hold that a 
person was a refugee purely on the basis of a possible jail sentence for flouting 
the emigration controls of his country of citizenship would be to predetermine 
every claim in similar circumstances, however fatuous those claims might be. 
The applicant adduced no evidence to support his contention that he feared 
persecution for having made a refugee claim in Canada. 


Luis Alberto Mena Ramirez v. M.E.I. (86-6161) 

The applicant, a citizen of El Salvador, claimed Convention refugee status 
based on fear of persecution for religious and political beliefs and membership 
in a social group, namely, young men. The applicant testified that the 
Salvadorean army coerced young men to enlist by arbitrarily arresting and 
beating them, and that he himself had been arrested, coerced to enlist and 
beaten. He refused to enlist because of his religious convictions as a Jehovah's 
Witness. The Board accepted that the applicant was a practising Jehovah's 
Witness and that he had strongly-held conscientious objections to taking human 
life or serving in the military. Although he was subjected to the same 
conscription practices as other men his age, being forced into the military 
created in him a subjective fear of persecution because of his deep-seated 
scruples. The applicant's testimony about the coercion used to force men to 
join the army and the dire consequences that resulted on occasion when 
pressure was resisted, satisfied the Board that his fear had an objective basis. 
In the Board’s opinion, the persecution was by reason of religious belief in that 
the applicant's religion was at the root of his convictions. The fear of 
persecution was due not to systematic, conscious persecution of Jehovah's 
Witnesses by the state, but to the failure of the recruiting system to make 
allowances for their convictions as conscientious objectors. The Board declined 
to find persecution on the basis of membership in a social group. Nor did the 
Board in this case find persecution for political opinions as the applicant 
appeared to be without strong political convictions. 


Ayadurai Gerard Ravindiran v. M.E.I. (86-6067) 

The applicant, a citizen of Sri Lanka, claimed to be a Convention refugee by 
reason of a well-founded fear of persecution because of his Tamil race, Roman 
Catholic religion, membership in the Tamil minority or nationality, membership in 
a Christian social group and anti-government political opinion. The applicant's 


ah 


Immigration Appeal Board 


Removal Order 


claim was based on incidents which occurred in 1978 in Jaffna when he was 
arrested and detained for three hours for a violation of curfew. Three weeks 
later, he was at the library operated by the Christian Social Association when 
government soldiers entered and commenced beating and shooting the 
occupants. The applicant received bullet wounds and was treated at the library 
by a local doctor. Later that same evening, he went to a demonstration outside 
the house of the Member of Parliament. He was arrested and detained. The 
applicant was convicted of disturbing the peace and was given permission to 
return to Colombo. Following Bajudeen, the Board examined the subjective and 
objective bases of the applicant's fear. It was the Board's opinion that the 
evaluation of the subjective element was inseparable from the assessment of the 
applicant's personality and that disturbances in Sri Lanka involving the Tamil 
minority were sufficient to establish fear of persecution in the applicant's mind. 
However, the Board found no objective basis for the applicant's fear. The 
applicant's ability to improve his work situation, his non-involvement in political 
activity and the absence of warrants for his arrest led the Board to conciude that 
the government had no interest in the applicant. Moreover, inconsistencies in 
the applicant's evidence damaged his credibility. 


Hyacinth Saunders v. M.E.I. (85-1954) 

The applicant, a citizen of Jamaica, claimed to be a Convention refugee on the 
basis of fear of persecution by reason of her political opinions and economic 
inequality. In support of her application, she testified that she was robbed of her 
handbag by three men who asked her about her political affiliation. She 
reported the incident to the police, who tried unsuccessfully to apprehend the 
robbers. In her testimony, the applicant adverted to the high degree of 
unemployment and economic disadvantage prevalent in Jamaica and the 
importance they had in her decision to leave the country. In his submission, 
counsel for the applicant stated that the applicant should be considered to have 
been persecuted for “economic reasons”. Relying on Williams, the Board found 
that a desire to escape a country where a high degree of criminality prevailed 
did not make an individual a Convention refugee. Economic inequality in itself 
was not persecution within the definition of Convention refugee. 


Daniel Shama Dean v. M.E.I. (86-6318) 

The appellant, a permanent resident of Canada and a citizen of Fiji, was ordered 
deported because he had misrepresented a material fact, namely, that he was 
married at the time he applied for landing. The appellant had married his 
pregnant girlfriend before coming to Canada. When his father, who had 
sponsored his application for landing, had a heart attack, the appellant took 
charge during the emergency because his mother was not fluent in English. 
Since coming to Canada the appellant had operated a janitorial service which 
employed three other persons. The appellant contended that his interracial 
marriage and parentage caused deep resentment and hatred in Fiji and the 
couple and their children would suffer from discrimination if returned to Fiji. The 
Board held that the immigration authorities were correct in law to issue the 
removal order because the evidence was clear that the appellant had lied on 
several occasions to the immigration officials about his marital status. However, 
the Board was required to consider all the relevant circumstances to determine 
whether or not the removal order should be carried out. First, the Board 
considered the humanitarian and compassionate aspects relating to the 
appellant's parents, in particular the fact that the appellant was needed to assist 
in the care of his elderly father. A loving family relationship existed between the 
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appellant and his parents, and during much of their lives the parents had 
enjoyed little of the support and happiness that close family ties could bring. 
Second, the Board considered the appellant's business success and the 
positive contribution that he was making to Canada’s economy. Third, the 
Board considered that if the appellant and his wife and children were returned 
to Fiji, they would likely suffer from discrimination. Fourth, the Board considered 
the character of the appellant, finding him to be personable, intelligent, 
energetic, honest and responsible, despite his earlier misrepresentations to 
immigration officials about his marital status. Having considered all the 
circumstances of the case, the Board concluded that the appellant should not 
be removed from Canada. 


Troylene Marineta Sutherland v. M.E.I. (86-9063) 

The appellant, a permanent resident, was ordered deported following the 
discovery that she had misrepresented her marital status as single on being 
sponsored to Canada as a member of the family class by her mother. The 
appellant lived in Canada for seven years with her mother and had two 
Canadian-born children. Her husband had been deported to Jamaica. The 
appellant did not challenge the validity of the deportation order but sought to 
invoke the Board’s jurisdiction to grant special relief. The majority of the Board 
noted that the existence of Canadian-born children was a factor which could be 
considered in deciding whether or not to grant special relief, but that it was just 
one of the circumstances to be considered. One could not ignore the basic 
principle of immigration law that in order to gain admission to Canada one 
cannot be untruthful in responding to material questions posed by immigration 
officials. To ignore this principle would undermine immigration laws. While the 
Board has granted equity in some cases of misrepresentation, it did not feel that 
special relief was warranted in this appeal. The appellant had strong family ties 
in Jamaica where she had resided most of her life. No convincing evidence was 
provided that she had become established in Canada. The majority of the 
Board therefore determined that all the circumstances of the case did not 
warrant allowing the appeal. The dissenting member of the panel would have 
quashed the deportation order. In his view, one of the very significant 
circumstances was that there were two Canadian-born children whose fates 
were inextricably bound up with that of their mother, and yet they were not 
represented before the Board. 


Easton George Dinwall v. M.E.I. (86-9234) 

The appellant sponsored the application for landing of his wife and two sons. 
The application was refused on two grounds: the wife had been the subject of a 
deportation order and did not have the consent of the Minister to return to 
Canada as required by s. 57(1) of the Immigration Act. 1976, and the wife was 
considered to have entered the marriage primarily for the purpose of gaining 
admission to Canada as a member of the family class and not with the intention 
of residing permanently with her spouse. The appellant testified that he had 
known his wife for about seventeen years, was very much in love with her, and if 
she were not allowed to come to Canada, he would return to Jamaica to stay 
with her and the children. Since her deportation, he had been supporting her 
and had visited her there twice a year. He was a Canadian citizen, worked as a 
welder and had considerable savings. The wife’s deportation order resulted 
from overstaying a visit to the appellant. The record indicated evidence of the 
deportation order and there was no documentation of the Minister's consent 
under s. 57 of the Act. The refusal was therefore valid. The Board was satisfied 
that the marriage was not one of convenience but a genuine husband and wife 
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relationship. The majority also found that the appellant was deeply rooted in 
Canada, had an excellent skill, earned a good income, and was in a position to 
maintain himself and his family. He was truthful in his testimony and very 
forthright with the Board. The majority therefore found sufficient humanitarian 
and compassionate considerations to warrant the granting of special relief. The 
dissenting member of the panel did not agree that this case was one which 
warranted the granting of special relief. It was his view that the standard to be 
employed in exercising discretionary power was an objective one, free from the 
subjective feelings of emotion, sentiment or bias; it involved the consideration of 
all the evidence and was not to be limited to the personal relationship of the 
appellant and his family. Since his arrival in Canada, the appellant had been 
convicted of four offences, of which his wife knew nothing. His savings were not 
satisfactorily explained in view of his earnings as a welder, his being off work for 
more than four months, and his conviction for trafficking in narcotics. The 
appellant's involvement in the community in Canada was minimal and he and 
his wife had a large family in Jamaica. In the member’s opinion, the appellant 
had not planted firm roots in Canada. 
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Table I: 
1987 Caseload 


Removal 
Orders Applications Refugee 
Appeals’ Motions Stayed for Release Redeterminations Total 
Pending 31/12/86 | 1,624 104 2\2 1 2,867 4,808 
Received 740) 356 102 e) S4i2 5,209 
Processed 1,340 305 79 7 1,389 3,120 
Withdrawn 267 46 — 1 1,672° 1,986 
Pending 31/12/87 | 1,287 109 235 2 3,278° 4,911 


' Appeals include Removal Orders, Appeals by Minister and Appeals by Sponsors. 
“The high withdrawal rate is the result of the Administrative review program. 


3 Includes an estimated 900 cases where withdrawals, resulting from the Administrative review program, are 
pending finalization. 


Table Il: 
Cases Received 


Appeals Removal Orders (section 72) ____._._ 185 
Appeals by Minister (section 73) 1 


Appeals by Sponsors (section 79) 1,084 
Motions 356 
Stayed Removal Orders (section 76) 102 
Applications for Release (section 80) 9 
Applications for Redetermination (section 70) —____—._ 3,472 


Total cases received 5,209 
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Table Hl: 
Disposition 
of Appeals 


Appeals from Removal Order (section 72) 


Appeals allowed in law 
Appeals allowed in equity 


Appeals dismissed in law and equity 


Appeals dismissed for want of jurisdiction 
Appeals dismissed for want of prosecution 
Appeals declared abandoned 


Removal Orders stayed 


Appeals discontinued 


Total appeals heard under section 72 


Appeals by Minister (Section 73) 


Appeals allowed 


Appeals dismissed 


Total appeals heard under section 73 


Appeals for sponsorship (section 79) 


Appeals allowed in law 
Appeals allowed in equity 


Appeals dismissed in law and equity 
Appeals dismissed for want of jurisdiction 
Appeals dismissed for want of prosecution 
Appeals discontinued 


Appeals abandoned 


Total appeals heard under section 79 


Total appeals heard 


Total appeals withdrawn 


Total disposition of appeals 


230 
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Table IV: 


Disposition of 
Applications for 
Redetermination 


Table V: 


Pending Caseload 


Appeals 
Motions 


by Region 


Disposition of applications (section 70) 


Removal Orders stayed 
Applications for Release 
Applications for 


Redetermination 


Total . 


Determined to be refugee 185 
Determined not to be refugee And 
Dismissed for want of prosecution 54 
Dismissed for want of perfection 4 
Dismissed for want of jurisdiction 10 
Declared abandoned 4 
Dismissed 1 
Total applications heard 1,389 

Montreal Toronto Vancouver Winnipeg Total 

135 398 489 265 1,287 

19 60 9 21 109 

21 Abe 40 29 235 

— 2 — a 2 

aoe 1,309 94 93 3,278' 

1,957 1,914 632 408 4,911 


1 Includes an estimated 900 cases where withdrawals, resulting from the Administrative review program, are 
pending finalization. 
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Chairman Président 

Immigration and La Commission de l'immigration 
Refugee Board et du statut de réfugié 

of Canada du Canada 


Ottawa, Canada 
K1A OK1 


March, 1989 


The Honourable Barbara McDougall, P.C., M.-P. 
Minister of Employment and Immigration 
House of Commons 

Ottawa, Ontario 

KiA OA6 


Dear Mrs. McDougall: 

It is my pleasure to submit to you, pursuant to section 69 
of the Immigration Act, 1976, the eleventh Annual Report of the 
Immigration Appeal Board, covering the period from January 1, 


1988 to December 31, 1988. 


Yours sincerely, 


Laorden (ae neon 


R.G.L. Fairweather 


a 


Acknowledgement 
This is the final annual report of the Immigration Appeal Board. 

Arising out of legislation amending the Immigration Act (1976), the Immigration and 
Refugee Board will commence operations on January 1, 1989. This new organization 
will assume responsibilities that were formerly handled by both the Immigration Appeal 

Board and the Refugee Status Advisory Committee. 


To the men and women who have served the IAB as members and staff throughout its 
history, please accept my thanks for your dedication and your many achievements. 


R. G. L. Fairweather 
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G. C. Eglington 

V. Fatsis 

Tessie T.V. Jew 
Ernest Rotman 

Irvin H. Sherman, Q.C. 
B. M. Suppa 

Ethel Teitelbaum 

G. Tisshaw 

T. D. Warrington 


David A. Anderson (Winnipeg) 
Joan Gillanders 

Bruce Howard 

Jean MacLeod 

N. Singh 

A. Wiodyka 


Denyse Angé 

Paul Arsenault 

E. Anthony Brown 
Paul-André Busque 
J. P. Cardinal, Q.C. 
Patricia Davey 
Michel Doré 
Marthe Durand 
Roland Julien 
Claude Lefebvre 
Rachel Tremblay 


Helen M. Arpin 
J. S. Petryshyn 
B. Rayburn 
Gayla Vidal 

F. W. Wright 


OFFICES OF THE IMMIGRATION APPEAL BOARD* 


Head Office 


Regional Offices 


Chairman 
Executive Director 
A/Chief Registrar 
Policy and Procedures Adviser 
Senior Legal Adviser 
Director, Finance, 
Personnel and Administration 


116 Lisgar Street 
Ottawa, Ontario 
K1A OK1 


Montreal Regional Office 
(Quebec-Maritimes- 
National Capital Region) 


A/Regional Manager — P. Bourget 
Registrar — G. Palasse 

Complexe Guy Favreau 

200 Dorchester Blvd. West 

(René Lévesque Blvd.) 

East Tower, Suite 110 

Montreal, Quebec 

H2Z 1X4 


Winnipeg Regional Office 
(Manitoba-Saskatchewan-Alberta) 


A/Registrar — J. Kozubal 
300 - 303 Main Street 
Winnipeg, Manitoba 
R3C 3G7 


R. G. L. Fairweather 
M. J. Denis 

J. Robbins 

A. Trudeau 

P. Wall 


T. R. Hickey 


Toronto Regional Office 
(Ontario) 


A/Regional Manager — L. Matte 
A/Registrar — C. Efthymiou 
1235 Bay Street 

2nd Floor 

Toronto, Ontario | 

M5R 3K4 


Vancouver Regional Office 
(British Columbia) 


Registrar — R. J. Gatland 
800 Burrard Street 

Suite 1600 

Vancouver, British Columbia 
V6Z 2JN9 


* The addresses of the offices of the new Immigration and Refugee Board appear on page 19 of this report. 
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Introduction 


Corporate 
Profile 


The Immigration Appeal Board was formed in 1956 as an advisory body within 
the Department of Citizenship and Immigration. In 1959, the name of the Board 
was Changed to the General Board of Immigration Appeals. It reverted, 
however, to its original name three years later. The Board became an 
independent judicial body in 1967 under the Immigration Appeal Board Act. 
This act was repealed eleven years later when the Immigration Act, 1976 came 
into force. The existing Immigration Appeal Board derives its jurisdiction from 
Part IV of the 1976 Immigration Act. The Board was designated as a 
government department for the purposes of the Financial Administration Act in 
1970. 


The Board is an independent statutory judicial tribunal. It is a court of record 
and has an official seal which is judicially noticed. The Board has all such 
powers, rights and privileges as are vested in a superior court of record. The 
actions before the Immigration Appeal Board result directly from decisions made 
within Employment and Immigration Canada. The Minister of Employment and 
Immigration is a party to all actions taken before the Board. 


The Board may consist of no fewer than seven (7) and not more than fifty 

(50) members including a Chairman and thirteen (13) Vice-Chairmen. Not more 
than eighteen (18) members may be appointed for terms exceeding two years. 
A member appointed for a term not exceeding two years is eligible for 
re-appointment for only one term not exceeding two years. However, a member 
appointed for a term not exceeding two years is eligible for re-appointment for 
one or more terms exceeding two years if fewer than eighteen members are 
serving terms exceeding two years. The majority of Vice-Chairmen shall be 
barristers or advocates of at least five (5) years’ standing at the bar of a 
province. In 1988, the Board consisted of a Chairman, ten (10) Vice-Chairmen 
and thirty-seven (37) members (one retired during the year). 


Members are appointed to the Board by the Governor in Council. A member 
ceases to hold office on reaching the age of seventy years. If a person has 
already reached the age of sixty-five years, that person cannot be appointed a 
member of the Board. The varied professional backgrounds and expertise of 
members appointed from different parts of the country collectively give the 
Board a wide range of experience and knowledge, reflecting the multicultural 
nature of Canada. 


Working through its head office in Ottawa and four regional offices across 
Canada in Montreal, Toronto, Winnipeg and Vancouver, the Immigration Appeal 
Board administers its legal and statutory responsibilities under Part IV of the 
Immigration Act, the Immigration Regulations and the Immigration Appeal Board 
Rules for Appellates and Convention Refugees. The Chairman of the Board 
reports to Parliament through the Minister of Employment and Immigration once 
a year on the operations of the Board for the preceding calendar year. 
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Organization The Chairman is the Chief Executive Officer of the Board. 


The Executive Director is responsible for the administrative and operational 
activities of the Board. 


The Chief Registrar is responsible for all operational activities in direct 
support of the Board in the areas of court administration, registry control and the 
administration of the four regional offices. 


The Policy and Procedures Adviser develops and maintains the Policy 
and Procedures manual, the Statistical Unit and provides operational support. 


The Legal Services Unit compiles and maintains an index of the Board's 
jurisprudence for the use of the members and staff of the Board and the general 
public. The index also contains case law from the Federal and Supreme Courts 
of Canada. The unit also summarizes selected decisions for publication by the 
Canadian Law Information Council. 


Members and staff may request advice or opinion from the legal unit in matters 
of procedure, substantive issues of law, or the interpretation of legislative 
provisions outside the context of any particular case. 


The Chief, Research directs a research unit that develops historical profiles 
of the countries from which refugee claims originate. Available to members as 
part of the Board's continuing education program, the Country Profiles are 
maintained in the Board's libraries and are accessible by members of the Bar, 
Appeals Officers representing the Minister, and any other interested party. The 
unit also develops and maintains information systems relating to Board 
activities, including a jurisprudence index and information bank. 


The Director, Finance, Personnel and Administration, provides 
support in those areas. 


The Board and Under Part IV of the Immigration Act, 1976, the Board has two major objectives. 

its Mandate The first is to make available to certain categories of persons who have been 
denied entry to or ordered removed from Canada, or to Canadian citizens and 
permanent residents whose relatives have been refused landing in Canada by 
Officials of Employment and Immigration Canada, an independent court to which 
such decisions may be appealed on both legal and equitable grounds. The 
second is the redetermination of refugee claims which have been refused by the 
Minister of Employment and Immigration. 


The Board has sole and exclusive jurisdiction to hear and determine all 
questions of law and fact, including questions of jurisdiction, that may arise in 
relation to matters authorized to come before it. In a broader context, there are 
several immigration objectives stated in Part | of the Immigration Act that are 
relevant to the Immigration Appeal Board: 


e to facilitate the reunion in Canada of Canadian citizens and permanent 
residents with their close relatives from abroad; 
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The Board's 
Responsibilities 


Appeals 


e to fulfill Canada’s international legal obligations with respect to refugees 
and to uphold its humanitarian tradition with respect to the displaced 
and the persecuted; 


e tomaintain and protect the health, safety and good order of Canadian 
society; and 


e to promote international order and justice by denying the use of 
Canadian territory to persons who are likely to engage in criminal 
activity. 


The Immigration Appeal Board carries out two major functions under the 
Immigration Act, 1976: 


e appeals; and 


e applications for redetermination of Convention refugee status. 


The Board hears appeals made by the following persons in the following 
matters: 


Section 72: 


Permanent residents of Canada or persons lawfully in possession of valid 
returning resident permits who have been ordered removed from Canada; 
these persons may appeal to the Board on either or both of the following 
grounds: (1) on any ground of appeal that involves a question of law or fact, 
or mixed law and fact; and (2) on the ground that, having regard to all the 
circumstances of the case, they should not be removed from Canada; 


Convention refugees who are not permanent residents and persons in 
possession of valid visas seeking admission to Canada who have been 
detained, reported or ordered removed at ports of entry; these persons may 
appeal to the Board on either or both of the following grounds: (1) on any 
ground of appeal that involves a question of law or fact, or mixed law and 
fact; and (2) on the ground that they should not be removed from Canada 
due to the existence of compassionate or humanitarian considerations; and 


Where a deportation order is made, a person described above who isa 
person to whom a security certificate has been issued, or who has been 
determined by an adjudicator to be a member of an inadmissible class 
under the Act, that person has a limited right of appeal and may appeal to 
the Board on any ground of appeal that involves a question of law or fact, or 
mixed law and fact. 


The Board may dispose of an appeal made pursuant to section 72 by allowing 
it, dismissing it or by directing that execution of the removal order be stayed. 
Where the Board allows an appeal under section 72, it is required to quash the 
removal order made against the appellant. 


ik Immigration Appeal Board 


Applications 


When an appeal is disposed of by directing that execution of a removal order 
be stayed, the Board has the power to allow a person to come into or remain in 
Canada under the terms and conditions it determines necessary. The Board 
can also review the case from time to time as it considers it necessary or 
advisable. At any time, the Board may do any of the following: 


e amend any terms and conditions or impose new terms and conditions; 


¢ cancel its direction staying the execution of a removal order and dismiss 
the appeal and direct that the order be executed as soon as 
practicable, or allow the appeal and take the following action: (1) make 
any other removal order that the adjudicator should have made; or (2) in 
the case of a person other than a permanent resident, direct that he be 
examined by an immigration officer. 


Section 73: 


The Minister of Employment and Immigration may appeal to the Board 
from a decision by an adjudicator which allows a person to be granted 
admission into Canada or a decision not to remove a person. 


The Board may dispose of an appeal made pursuant to section 73 by allowing it 
and making the removal order that the adjudicator should have made, or by 
dismissing it. Where the Board allows such an appeal and makes a removal 
order against the person, that person is deemed to have made an appeal to the 
Board in the same manner that he would have had an appeal if such order had 
been made by an adjudicator after an inquiry. 


Section 79: 


Canadian citizens or permanent residents of Canada who have sponsored 
applications for landing in Canada by members of the family class and have 
those applications refused by an immigration officer or visa officer, may 
appeal to the Board on either or both of the following grounds: (1) on any 
ground of appeal that involves a question of law and fact, or mixed law and 
fact; and (2) on the ground that there exist compassionate or humanitarian 
considerations that warrant the granting of special relief. 


The Board disposes of these appeals by allowing them or dismissing them and 
notifies the Minister of Employment and Immigration and the person who made 
the appeal of its decision along with the reasons for the decision. Where the 
Board allows an appeal and notifies the Minister of that decision, the Minister 
must have the review of the application resumed by an immigration officer or 
visa officer. 


In addition, the Board receives applications from the following: 


Section 77: 


Persons who are outside Canada and who have appealed a removal order: 
Such persons may apply to the Board for an order allowing them to return to 
Canada for the hearing of their appeal against the removal order and may 
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Redetermination 
of Refugee 
Claims 


The Process 
of a Hearing 


come into Canada without the consent of the Minister of Employment and 
Immigration for such a purpose; and 


Section 80: 


Persons who are ordered removed from Canada and who are detained 
under the Immigration Act who have appealed the removal order; such 
persons may apply to the Board for an order of release from detention 
pending the hearing of their appeal against the removal order. There is no 
similar provision for refugee claimants. 


Section 70: 


The Board hears applications for the redetermination of claims to 
Convention refugee status as defined in the Act from persons whose claim 
has been refused by the Minister of Employment and Immigration. 

A redetermination application must include a copy of the transcript of the 
original examination under oath and a declaration of the claimant under oath 
setting out the basis of the claim. The term "Convention" in the expression 
"Convention refugee" refers to the United Nations Convention Relating to the 
Status of Refugees signed at Geneva on the 28th day of July, 1951 and 
includes the Protocol thereto signed at New York on the 31st day of 
January, 1967. 


The Board holds an oral hearing to determine these applications and notifies the 
applicant and the Minister of the time and place of the hearing and affords them 
a reasonable opportunity to be heard. The Board informs the parties in writing 
of its decision once it has made its determination. The Board will also give 
reasons for its determination at the request of the applicant or the Minister. 


An appeal to the Board can be initiated by completion of a Notice of Appeal and 
the serving of that document on an immigration officer. In the case of an 
application for Convention refugee status, the completed application may be 
served on an immigration officer or filed with the Board. 


All cases brought before the Board, both appeals and redeterminations of 
Convention refugee status, are dealt with in full public hearings. At the request 
of one of the parties to an action, however, the Board may, at its discretion, 
direct that the hearing shall be conducted in camera. Interpreters are provided 
by the Board. 


The hearings involve the submission of written evidence, the testimony of 
witnesses, and the presentation of legal arguments and other submissions 
before the Board. The Minister of Employment and Immigration is a party to all 
hearings before the Board and is represented by designated officers of 
Employment and Immigration Canada. 


The Board is a court of record. It has all the powers and privileges as vested in 
a superior court of record including the powers to: 
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e issue a summons requiring any person to appear and to testify; 
e¢ require the production and examination of documents; 

¢ administer oaths and examine persons on oath; and 

° enforce its orders for the due exercise of its jurisdiction. 


The Act requires the Board to provide full written reasons for its decisions in all 
appeals by sponsors. In all other cases, written reasons are provided only at 
the request of one of the parties. 


Section 84 of the Immigration Act provides that decisions made by the Board on 
appeals may be brought before the Federal Court of Appeal with leave. Inthe 
case of refugee redeterminations, decisions of the Board are reviewable under 
section 28 of the Federal Court Act. 


The Year in The year opened with 4,911 cases pending a hearing. During 1988, 3,161 new 
Review cases were received; 1,168 were withdrawn; 2,120 were heard and decided. 
The year closed with a total of 4,784 cases pending. 


The year 1988 also marked a critical period of transition. The passage of Bill 
C55 during the year signalled the start of extensive preparations for the creation 
of the new Immigration and Refugee Board of Canada (IRB). On January 1, 
1989 the IRB will assume the responsibilities of the Immigration Appeal Board 
as well as undertaking its critical role in Canada’s new refugee determination 
system. 


In addition to the preparatory work carried out by the transition task force, 
Governor-in-Council appointments were made for the positions of Chairman of 
the IRB, two Deputy Chairmen, ten Assistant Deputy Chairmen, Board Members 
for the Montreal, Toronto, Winnipeg, Calgary and Vancouver offices and the 
Executive Director. 


The following list presents the appointed members as well as executives of head 
office and the regional offices. 
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IRB 
MEMBERS OF THE BOARD* 


Chairman 
R. G. L. Fairweather 
Deputy Chairmen 


Convention Refugee Determination Division 
Drasko Bubalo 


Immigration Appeal Division 
Nurjehan N. Mawani 


MONTREAL Assistant Deputy Chairmen Joseph S. Blumer IAD 
Giséle T. Morgan CRDD 
Colette Savard CRDD 

TORONTO Assistant Deputy Chairmen Kathi |. Arkin IAD 
Dorothy Davey CRDD 
Anna Ker CRDD 

WINNIPEG Assistant Deputy Chairman Lila Goodspeed IAD 
CALGARY Assistant Deputy Chairman Elizabeth Bryant CRDD 
VANCOUVER Assistant Deputy Chairmen Stanley B. Knight CRDD 

Andrew Z. Wlodyka IAD 


Members — Montreal 


* As of March 20, 1989 


CRDD 

Paul Arsenault 

Marc Bergeron 

Pierre Bernier 

Marcelle Brisson 
Easton Anthony Brown 
Raymond ven der Buhs 
Paul-André Busque 
Jean Paul Cardinal 
Marthe Carrier 


Estelle Chamberland-Gobeil 


Paule Champoux 
Corinne Cété-Lévesque 
Jean-Guy Cotnoir 
Gérald Daoussis 
Patricia Davey 
Jean-Claude Desmarais 
Régis Dionne 

Nancy Diane Doray 
Michel Doré 


tAD 
Denyse Angé 
Marthe Durand 


Members — Montreal 


(Continued) 


Members — Toronto 


CRDD 

Louis Dorion 

J. Vincent Fleury 
Jean-Pierre Gaboury 
Gérard Gagnon 
Fernand Gauthier 
Georges Gustave 
Marilyn Hébert 

Martin |. Hendricks 
René Jalbert 

Roland Julien 

Abdol Hossein Kafai 
Oksana Ivanna Kaluzny 
Bernard Lachance 
Dominique Lamarche 
Claude Lefebvre 
Normand Longchamps 
Jean MacPherson 
Bamboté Makombo 


Vincenza Pennestri-Gauthier 


Denyse Raymond 
Louise Raymond 
Renuka Sahay 
Mimi Séguin Grace 
Bernard Sivak 
Michel Shore 
Antoine Tchipeff 
Raymond Terrillon 
Francine Veilleux 
Marie Thu N. Vo 
Marcel Whissel 
Dorothy Abike Wills 
Sharon Wolfe 


CRDD 

Roslyn Ahara 

David Allin 

Ariarani Ariaratnam 
Harindar Aulach 

Shiv S. Bajwa 
Barrington Batchelor 
Albert Bernadine 
Shashi Bhatia 

Gary Carsen 

Norval Cheesman 
Sardara Singh Chera 
Austin Clarke 

Kent Clarke 

Cleo Corcoran 

Riina De Faria 

Cesar A.N. De Morais 
Patrick Doran 


IAD 

Paul A. Ariemma 
Sandi Bell 

Irene Chu 

William Fatsis 

Irvin H. Sherman 
Glenna M. Tisshaw 
Errol W. A. Townsend 
John Weisdorf 
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Members — Toronto 
(Continued) 


Members — Winnipeg 


Members — Calgary 


CRDD 

Conrad Dutchin 

Urich Ferdinand 
Barbara Fraser 

Judith Kopacsi Gelberger 
Jeannette Goldman 
Harry Vjekoslav Herman 
Alice Hope 

Reverend Geoffrey Howson 
William Jackson 
Traciana T. V. Jew 
Fatima Kapasi 

George Keil 

Flora Liebich 

Heytram Maraj 

Joyce McCaffrey 
Christine McNaughton 
Birku Menkir 

Edmond (Ted) Meredith 
Mary Yusra Mouammar 
Stephen Ng 

Aideen Nicholson 

Jean Pearce 

Canon Borden Purcell 
Judith Ramirez 

Robert William Reford 
Brian Riddell 

Robert G. Robarts 
Ernest A. Rotman 
Kirpal Singh Sagoo 
Anthony Sarzotti 

Susan Shatzky 

Yuri Shymko 

Vara Singh 

Ricardo Smith 

Ralph Snow 

Sri Guggan Sri-Skanda-Rajah 
Bruno Suppa 

Ethel Teitelbaum 

Maria Valeria Toth 
Thomas D. Warrington 


Philip White 

Doreen M. Winkler 

Max Wolpert 

CRDD IAD 

John Wieler Helen M. Arpin 
Beverly J. Rayburn 

CRDD IAD 

Judy Lo 

E. Diane Pask 


F. William Wright 


Ty 


Members — Vancouver 


CRDD 

Roxana Aune 

Robert Brisco 

George Simon Chrysomilides 
William James Esselmont 
Mohinder J.S. Grewal 
Charles Everard D. Groos 
Roderick Holloway 

Jean E. MacLeod 

Henry Neufeld 

Mabel E. Paetkau 
Charles B. Paris 

Emer G. Robles 
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IAD 

Edna M. Chambers 
Joan Gillanders 
Nirmal Singh 

Des R. Verma 
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OFFICES OF THE IMMIGRATION AND REFUGEE BOARD 


Head Office 


Regional Offices 


Chairman 
Executive Director 
Director, Legal Services 
Director General 
Operational Policy and Planning 
A/Director, Documentation Centre 
Director, Finance, Personnel and 
Administration 
A/Director, Refugee Hearing Officers 
Director, Information Systems 


116 Lisgar Street 
Ottawa, Ontario 
K1A OK1 


Montreal Regional Office 
(Quebec-Maritimes- 
National Capital Region) 


A/Regional Director — P. Bourget 
Complexe Guy Favreau 

200 Dorchester Blvd. West 

(René Lévesque Blvd.) 

East Tower, Suite 110 

Montreal, Quebec 

H2Z 1X4 


R. G. L. Fairweather 
Peter Harder 
Mario Bouchard 


Jerry Robbins 
Graham Howell 


T. R. Hickey 
Sam Laredo 
John Russell 


Toronto Regional Office 
(Ontario) 


A/Regional Director — L. Matte 
1 Front Street West 

5th Floor 

Toronto, Ontario 

M5J 1A5 


Prairie Region 
(Manitoba-Saskatchewan-Alberta) 


Winnipeg Office 

Regional Director — J. Stevenson 
185 Carleton Street 

3rd Floor 

Winnipeg, Manitoba 

RSC 3J1 


Vancouver Regional Office 
(British Columbla) 


Regional Director — R. J. Gatland 
800 Burrard Street 

Suite 1600 

Vancouver, British Columbia 

V6Z 2J9 


Calgary Office 
A/Registrar — D. Kornichuck 
Sam Livingston Building 

510 12th Avenue, Room 207 
Calgary, Alberta 

T2R OX5 
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Important 
Decisions 
of the Board 


Sponsorship Mehmuda Ibrahim Bala v. M.E.I. (87-10527) 
The appellant sponsored the application for landing of her mother and her 
sister. The application was refused because of the mother’s medical 
inadmissibility. In the opinion of a medical officer, which was concurred in by at 
least one other medical officer, the mother was suffering from a condition which 
would cause, or might reasonably be expected to cause, excessive demands 
on health or social services. 


Counsel for the appellant raised three issues with respect to the validity of the 
refusal. He argued first that the appellant had not been adequately informed of 
the reasons for the refusal, since the record contained neither the examining 
physician's report nor the test results obtained at the time the mother was 
medically examined. He also submitted that the medical notification was 
unintelligible, in that five medical conditions had been diagnosed but only one 
medical profile was completed. Finally, he contended that the medical 
notification did not indicate that the medical officers had put their minds to the 
question of what constitutes “excessive demands” on health or social services. 


The Board found the refusal valid in law. With regard to the first argument, the 
phrase in s.41 of the Immigration Regulations, 1978, “summary of the 
information on which his reason for refusal is based”, cannot be interpreted as 
requiring inclusion of what is sensitive and personal data about the applicant. 
All that is required is a summary; the Minister is not obliged to include the 
reports of the examining doctors in the record. There may be instances where 
an applicant is diagnosed as having more than one disorder, any one of which 
would not render him inadmissible, but which would do so when taken 
collectively. In such an instance, separate profiles for each disorder would not 
make a coherent statement. The medical officers are required to consider the 
factors set out in s.22 of the Regulations in making the determination that the 
applicant's admission would cause, or might reasonably be expected to cause, 
excessive demands on health or social services. In this case, the medical 
officers concluded that the applicant had a combination of serious medical 
disorders which were likely to deteriorate, resulting in an excessive demand for 
medical and social services. The opinion of the medical officers was found to 
be reasonable. 


Felix Cambay v. M.E.I. (87-1938) 

The appellant sponsored his adopted son's application for landing. The 
application was refused because the visa officer concluded that the applicant 
was not admissible, because he had been adopted after attaining thirteen years 
of age and thus did not fall within the definition of “son” in s.2(1) of the 
Immigration Regulations, 1978. The appellant alleged that the part of the 
definition applying to adopted children was discriminatory in light of the 
Canadian Charter of Rights and Freedoms and should accordingly be declared 
to be of no force or effect. 


The Board first determined that the Charter was applicable and could indeed be 
relied upon by the appellant, since it was his rights that were at issue; it then 
held that the definition of “son” in the Regulations is discriminatory in its 
application because the appellant, an adoptive parent, was treated differently 
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from biological parents, who, in essence, belong to the same class and are in 
similar circumstances. Contrary to its earlier decision in Dacayanan, the Board 
held that this limitation on the right to equality as guaranteed by the Charter was 
arbitrary and unreasonable and could not be demonstrably justified within the 
meaning of s.1 of the Charter. No evidence was adduced by the respondent to 
support his contention that the definition of “son” had been worded as it was in 
order to respond to pressing and substantial concerns, and, in order to ensure 
that there was a “close emotional bond” between the applicant and the person 
sponsoring him. The Board was of the opinion that the means chosen to 
achieve the legislative objectives relating to the admissibility of an adopted son 
do not meet any of the three components of the proportionality test laid down by 
the Supreme Court of Canada, in Oakes. The choice of thirteen years of age is 
quite arbitrary, and the means selected are disproportionate to the objective, 
since they deprive all persons who are covered by the restrictive measure of a 
guaranteed right, without at the same time ensuring that the objective is 
attained. 


Muhammad Siddiq Chaudhry v. M.E.I. (86-10227) 

The appellant sponsored the application for landing of his allegedly adopted 
son. The application was refused, among other reasons, because adoption is 
not a legally recognized concept for Muslims in Pakistan. The visa officer 
determined that the relationship between the appellant and the applicant is that 
of guardian and ward. 


Counsel for the appellant argued that the Guardianship and Wards Act, 1980 of 
Pakistan has come to be treated as adoption legislation, and that a de facto 
adoption had been created in this case. The Board found that the Pakistani 
guardianship order did not create a relationship of parent and child as required 
by the Immigration R ions, 1978. The appellant has care and control of the 
applicant, but he does not have custody of him. The applicant has always 
resided with his natural mother; no rights of inheritance flow from the order, and 
the guardianship order is temporary. The appellant cannot rely on s.15(1) of the 
Canadian Charter of Rights and Freedoms because it is the foreign law which 
gives rise to any inequality the appellant may experience. 


Jean Katrina Frier v. M.E.I. (86-10357) 

The appellant sponsored the application for permanent residence of her 
husband and stepchildren. The application was refused on the ground that the 
marriage was not valid. The respondent alleged that the appellant was not a 
Sikh at the time the marriage was solemnized, and that the marriage did not, 

therefore, comply with the requirements of the Hindu Marriage Act, 1955. 


The Board was satisfied that the appellant, a mature, intelligent woman, had 
made a bona fide conversion to the Sikh religion. Although the evidence on the 
issue of when the appellant converted was conflicting, the Board carefully 
considered her evidence and her conduct as a whole, and concluded that she 
had made a conscious, informed decision to change her religion to Sikhism 
before marrying, although she was not formally accepted into the religion until 
after her marriage. In the Board’s view, the appellant had a bona fide intention 
to change her religion at the time she entered into her marriage with the 
applicant. She genuinely embraced the religion of Sikhism at the time of the 
marriage, and that conclusion is buttressed by the fact that she has continued to 
embrace it ever since. 
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Bachhitar Singh Sandhu v. M.E.I. (86-10112) 

The appellant sponsored the application for permanent residence of his 
purportedly adopted son. The application was refused on the basis that the 
adoption was not in accordance with the provisions of the Hindu Adoptions 
and Maintenance Act, 1956. 


The appellant admitted that at the time he adopted the applicant, he had 
two other living sons. The Hindu Adoptions and Maintenance Act, 1956 
prohibits the adoption of a son by a person who has a son living at the time 
of the adoption. Within hours of the applicant's birth, his natural mother 
gave the child to the appellant’s wife to care for, in front of witnesses from 
the village. The natural mother died shortly after. The natural father claimed 
custody of the applicant when the child was twelve years old. The record 
contained documents purporting to be orders of the District Court at 
Faridkot, India, granting a permanent injunction prohibiting the natural father 
from taking custody of the applicant. 


The Board stated that the particular adoption in issue must be assessed in 
light of the local law, to assess first its validity and secondly, the legal quality 
of the relationship created between adopter and adopted. The Board found 
that it was bound, in the absence of fraud, to presume that the foreign 
judgment was valid and in accordance with the laws of India. Where the 
Indian courts have directly dealt with an adoption or have necessarily dealt 
with the validity of that adoption in some collateral proceeding where its 
validity is directly in issue, the Board is bound by that decision of the Indian 
court. The Board found that the refusal was invalid in law and allowed the 
appeal. 


Nishan Singh Sandhu v. M.E.I. (86-6360) 

The appellant sponsored the application for permanent residence of his wife 
and her four children. The application was refused because the visa officer 
was not satisfied that the marriage had been solemnized in accordance with 
the customary rites or ceremonies of either party as required by the Hindu 
Marriage Act. 1955 and because the visa officer was of the opinion that the 
applicant had entered into the marriage primarily for the purpose of gaining 
admission to Canada as a member of the family class and not with the 
intention of residing permanently with the appellant. 


The appellant was first married in India in the 1960s and has three children 
from that marriage. The first marriage was annulled in India, and he married 
a Canadian citizen. He obtained custody of his three children and, 
sponsored by his second wife, became a permanent resident. He divorced 
his second wife and returned to India, where he married the applicant, 
whose marriage to her first husband had been annulled four months 
previously. In the meantime, the appellant's first wife married a permanent 
resident of Canada, and her application for permanent residence, 
sponsored by her second husband, was refused. In 1986, the appellant's 
oldest daughter successfully sponsored the application for permanent 
residence of her mother, the appellant's first wife, who now lives with the 
appellant and the three children. 


The Board concluded that the marriage of the applicant and the appellant 
was duly solemnized in accordance with the requirements of Indian law. 
However, the Board found that the applicant entered into the marriage 


Immigration Appeal Board 


Eleventh and Final Annual Report 


Redetermination of 
a Refugee Claim 


23 


primarily for the purpose of gaining admission to Canada as a member of the 
family class, and not with the intention of residing permanently with the 
appellant. 


Sohail Hamid Syed v. M.E.I. (87-10503) 

The appellant sponsored the application for landing made by his mother and 
her three dependants. The refusal was based on the grounds that the mother 
was not an immigrant and that one of her dependants was more than 21 years 
of age at the time the application for permanent residence was filed. On the 
basis of certain statements made regarding her intention to reside permanently 
in Canada during an interview conducted by an immigration program officer and 
incorporated in a statutory declaration signed the same day, the mother was 
determined not to be an immigrant. The application for permanent residence 
was also sworn on the day of the interview. 


The Board, citing the Federal Court of Appeal decision in Pangli, found the 
refusal invalid in law because the person who made the decision to refuse the 
application and signed the refusal letter, was not the person who interviewed the 
applicant. The officials failed to resolve the conflict between the intentions 
expressed in the statutory declaration and the application for permanent 
residence sworn before the immigration program officer on the same day. 


Sau Lin Tsang v. M.E.I. (85-9587) 

The appellant sponsored the application for landing of her father and his 
accompanying dependants. The application was refused because of the 
applicant's 1954 conviction of the offence of “demanding money with menaces” 
in Hong Kong. The offence was equated to the indictable offence described in 
§.305(1) of the Criminal Code, which is punishable by a maximum term of 
imprisonment of fourteen years. 


The Board held that on the basis of the facts provided by the applicant seeking 
entry, the visa officer must establish a prima facie case that the offence was 
equivalent to s.305(1) of the Criminal Code. The applicant has not 
demonstrated that he is admissible. However, once the applicant is found to be 
inadmissible by reason of s.19(1)(c) of the Immigration Act. 1976, the visa officer 
is required to make him aware of the possibility of obtaining an exemption by 
satisfying the Governor in Council of his rehabilitation, and to give the applicant 
the opportunity to do so. The fact that this opportunity was not given renders 
the refusal invalid. In addition, the Board finds sufficient humanitarian and 
compassionate considerations to warrant the granting of special relief. 


isaac Badu Amankwa v. M.E.I. (86-10386) 

The applicant, a citizen of Ghana, claimed Convention refugee status by reason 
of his political opinion. He testified that he was arrested and imprisoned 
following his failure to attend a demonstration to show disapproval of the 
American bombing of Libya. During the five weeks he was in prison, he was 
forced to roll naked on sharp stones, and several times spent the entire night 
standing in a very small cell, the walls of which were lined with nails. He 
escaped from prison with the help of his father and a prison guard, and his 
father arranged for a man to drive him to Lagos, Nigeria. He travelled by 
airplane from Lagos to Montreal, and claimed Convention refugee status at the 
port of entry. 
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The Board was satisfied that the applicant had a well-founded fear of 
persecution. Although he stated that he had never actively participated in any 
political movement, the circumstances that led him to abandon his country 
constitute a valid basis for his claim. He had expressed to his fellow workers his 
disapproval of the government’s oppressive practices toward the civilian 
population. Because of his failure to participate in a political demonstration, he 
came to the attention of the authorities and was perceived by them as an 
opponent of the ruling regime. 


Zacarias Osorio Cruz v. M.E.I. (88-20043) 

The applicant, a citizen of Mexico, claimed Convention refugee status on the 
basis of his political opinions and his membership in a particular social group. 
He joined the army in 1977, and participated in kidnappings and executions. 
He later requested a transfer to other duties. After this request was denied, he 
decided to flee to the United States and then to Canada. The applicant 
committed several offences during his stay in the United States, and his 
testimony at the hearing sometimes contradicted his statements at the 
examination under oath. 


The Board found the applicant to be a Convention refugee. Following 

st. Gardien Giraud, it held that the fact that the appellant had committed serious 
crimes should not be taken into consideration in determining whether he is a 
Convention refugee. The Board gave little weight to affidavits of the Consul 
General of Mexico, which were filed by counsel for the respondent, because it 
was impossible to cross-examine the Consul General and because the Board 
had no reason to doubt the truth of the applicant's statements. These 
Statements were corroborated to a large extent by the testimony of human rights 
activists in Mexico who were called as witnesses by the applicant. The offences 
committed in the United States were not relevant for the purpose of determining 
whether the applicant was a Convention refugee. By deserting the Mexican 
army and denouncing the atrocities committed by the agents of the authorities in 
his country of origin, the applicant displayed his political disagreement and thus 
laid the foundations of his well-founded fear of persecution. 


Mario Antonio (Valladares) Escoto v. M.E.1. (87-9024) 

The applicant, a citizen of Honduras, claimed Convention refugee status 
because he feared indiscriminate recruitment and mistreatment by the military. 
He was born on June 11, 1967 and was a student before he left Honduras in 
1986. He described two occasions on which he was picked up by the military to 
be conscripted into the army. 


The Board found the applicant not to be a Convention refugee. A person is not 
a Convention refugee if his only reason for making a claim is his dislike of 
military service or fear of combat. There may, however, be instances where 
objection to compulsory military service could bring a person under the 
definition, such as where the objection against service is lodged in a genuine 
religious or moral conviction. If the Board had found that his alleged fear of 
mistreatment following indiscriminate recruitment was based on a set of credible 
facts, it would have found him to be a Convention refugee by reason of his 
belonging to a particular social group: young men of eligible age for military 
duty who are subject to mistreatment after indiscriminate recruitment. However, 
the Board did not find his testimony to be credible. 
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Ethem ictensev v. M.E.I. (87-9494) 

The applicant, a Kurd and a citizen of Turkey, claimed to be a Convention 
refugee by reason of a well-founded fear of persecution based on his Kurdish 
nationality and his political opinion. At the hearing, the applicant stated that he 
had lied to the adjudicator at the inquiry. He testified at the hearing that his 
political involvement began in 1978 when he joined a political party which 
recognized the rights of the Kurds and was working to help the unemployed. 
He claimed to have been involved in publishing the party’s newspaper and to 
have assisted in organizing party meetings. He also claimed to have been 
beaten by the members of a rival anti-Kurd party in 1979. In 1980, he was 
detained by the police, tortured, and released after four days. He served in the 
army from 1980 to 1982. In 1983, he participated in a demonstration which was 
dispersed by the police. He claimed that in 1984, he was detained by the 
police and eventually charged with a trumped-up offence; he was released after 
five and a half months. He became involved with the peace party and assisted 
in the organization of a demonstration, fleeing when 52 of the participants were 
arrested. He was detained by the police for another two weeks in 1986 
following a demonstration. He advised the Board that he had lied to the 
adjudicator because he would rather spend time in a Canadian jail than face 
returning to Turkey. 


The majority of the Board found that the applicant had not established a well- 
founded fear of persecution by reason of his Kurdish nationality. Although 
evidence indicated the existence of concerns pertaining to the Kurds in Turkey, 
the problems the applicant allegedly faced were due to factors that transcend 
nationality. If the testimony of the applicant had been believed, the majority of 
the Board would have found the applicant to be a Convention refugee on the 
basis of his political opinion. However, the majority of the Board did not find his 
testimony to be reliable and trustworthy, and determined that he was not a 
Convention refugee. The dissenting member disagreed with the majority's 
opinion with respect to the applicant's credibility. 


Robert Satiacum v. M.E.I. (85-6100) 

The applicant is hereditary Chief of the Puyallup Indians, whose reserve is 
located near Tacoma in the state of Washington. He claimed Convention 
refugee status on the basis of his fear of persecution for reasons of race, 
religion, nationality, membership in a particular social group and political 
opinion. The applicant was a crusader for Indian rights; as a hereditary Chief, 
he perceived himself to be under an obligation to do whatever was necessary to 
further the welfare of his people. In 1950, he began a twenty year battle for 
fishing rights for his tribe and was arrested more than thirty times for violating 
state fishing laws, although the prosecutions often failed on appeal. The 
applicant claimed he was subjected to harassment by police and was badly 
beaten twice. Witnesses testified that he had become an object of hatred for 
non-Indian members of the Washington state fishing interests. In the 1970s, the 
applicant pursued the cause of Indian trading rights by engaging in increasingly 
lucrative commercial operations on reservation land. He claimed that the 
purpose of this was to enable his tribe to become self-sufficient. These activities 
were, for the most part, in violation of state laws. The applicant claimed to have 
been threatened in various ways and to such an extent that he enlisted his own 
security force. He did not believe that the police were inclined to be helpful, 
and the federal authorities seemed unwilling or unable to effectively protect him. 
In the early 1980s, while the applicant was playing a leading role in negotiating 
his tribe’s land claims, he was indicted on numerous charges, including 
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racketeering, arson and embezzlement. He claimed he was receiving hate mail 
and threats to blow up his house. On November 5, 1982, he was found guilty on 
nearly all counts, and fled to Canada shortly thereafter. Witnesses expressed 
fear for the applicant's life should he be returned to an American prison, 
believing that there is a conspiracy to kill him. 


The majority of the Board found the applicant's testimony regarding his 
experiences while pursuing his tribe’s fishing rights to be fully credible. Past 
incidents can provide an objective foundation for the applicant's present fear of 
persecution. Though the applicant may appear to be a mere fugitive from 
justice, the Board must examine whether he was a victim of a justice system 
whose priorities, for reasons of his race, nationality, membership in a social 
group or political opinion, had gone astray. The majority of the Board found that 
the evidence adduced projected a pattern of suspicious treatment of the 
applicant, and that he had good grounds for believing the federal authorities 
would not provide him with the protection he would need should he return to the 
United States. The dissenting panel member stated that the test to be applied 
in determining whether the applicant has a subjective fear of persecution is that 
of “balance of probabilities”, but that the test to be applied in determining 
whether there is an objective basis for the subjective fear is whether there is a 
“reasonable chance” that persecution would take place if that person were to be 
returned to his country of nationality or habitual residence. The dissenting 
member concluded that there was no objective basis for the applicant's claimed 
fear of persecution. 


Wieslaw Szreder v. M.E.I. (87-6310) 

The applicant, a citizen of Poland, claimed Convention refugee status on the 
basis of his fear of persecution for reasons of his political opinion and his 
membership in a social group. The applicant was a taxi driver and a member of 
the Solidarity Trade Union and the Association of Taxi Drivers. He used his taxi 
to drive people on behalf of Solidarity. As well as attending Solidarity meetings, 
he took part in strikes and anti-government demonstrations. He was arrested 
once for distributing food parcels to families of arrested Solidarity members. 
The police told the applicant he would never be able to get fuel for his taxi. He 
was unable to pay the fine imposed after his conviction for illegally crossing 
provincial borders, and was imprisoned. Following his release he returned to 
driving his taxi, but experienced difficulties such as accusations of violating 
traffic regulations, fines, revocation of his taxi permit and driver's licence and a 
shortage of parts for his taxi. His application to buy a new taxi was refused and 
he began working for a fishing company. He smuggled prohibited material of a 
political nature into Poland but was never apprehended. 


The majority of the Board was not satisfied that the applicant had a well-founded 
fear of persecution. The majority found that he did not appear to have been an 
activist of any prominence in the period during which he was involved with 
Solidarity. He was not prevented from obtaining other employment and keeping 
it. Even if the applicant had a subjective fear of persecution from the 
government of Poland, the majority of the Board could find no objective basis for 
it. The dissenting panel member was of the opinion that a systematic denial by 
the state, or even the threat of denial, of a person’s basic human rights, 
constitutes a form of persecution, and found the applicant to have a well- 
founded fear of persecution. 
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Patrick Francis Ward v. M.E.I. (87-10967) 

The applicant, a citizen of Ireland, applied for a redetermination of his claim to 
be a Convention refugee based on a well-founded fear of persecution by reason 
of his membership in a particular social group, the Irish National Liberation Army 
(the “INLA”). The INLA is a violent paramilitary organization based in Northern 
Ireland. Shortly after joining the INLA in 1983, the applicant participated in an 
INLA operation by guarding kidnapped hostages. Upon discovering the INLA’s 
plans for the imminent execution of the hostages, he successfully helped them 
to escape. The INLA sentenced the applicant to be executed, but before the 
sentence could be carried out, he escaped. Subsequently he was tried and 
convicted in the Republic of Ireland for his part in the hostage affair. The 
claimant feared that upon his release from prison, the INLA would carry out the 
death sentence. He also believed that so long as he was in a jurisdiction where 
his evidence could lead to INLA members being charged and tried for criminal 
activities, he would pose a threat to the security of the INLA. While prepared to 
offer protection to the applicant, the Irish police expressed doubt about its 
ability to do so adequately. Soon after his release from prison, the applicant 
and his family left Dublin for Canada. 


Given the nature of the INLA, the Board was convinced that the police and state 
authorities would be unable to provide the applicant with effective protection. It 
is reasonable, even necessary, to consider the state’s ability to provide the 
applicant with adequate protection: to the extent that the state is unable to 
protect the individual, he will have good reason to fear persecution. The reason 
for the state’s inability to provide adequate protection from persecution seems 
irrelevant. The question in any such case is whether or not there exists 
“adequate” protection. There was no evidence of state complicity in the 
persecution which the applicant fears. The Board held that the Convention 
refugee definition does not import a requirement that there be state complicity in 
the persecution of the applicant. The Board found that there did not exist 
adequate protection for him should he return to the Republic of Ireland or 
Northern Ireland. The applicant was determined to be a Convention refugee. 


Tadeusz Grudzien v. M.E.I. (85-9744) 

A deportation order was made against the appellant pursuant to s.32(6) of the 
Immigration Act. 1976 on the ground that he had remained in Canada after 
ceasing to be a visitor. He entered Canada as a visitor in 1981 on a Swedish 
passport, and subsequently claimed Convention refugee status vis-a-vis Poland 
and Sweden. He was notified that he had been determined to be a Convention 
refugee; however, he was not granted a Minister's permit, his inquiry was 
resumed and the deportation order was made. 


Counsel for the appellant submitted that the principle of non-refoulement was 
part of Canadian law and that the appellant could not be returned to either 
Sweden or Poland. The Board stated that Canadian law should be interpreted 
whenever possible so as not to conflict with Canada’s international obligations. 
However, although Canada is a signatory to the 1951 Convention Relating to the 
Status of Refugees and to the 1967 Protocol, neither has been implemented by 
statute in its entirety. Article 33 of the Convention has been implemented into 
Canadian law in a somewhat different and more generous form by s.55 of the 
Immigration Act. 1976. This section makes the refoulement even of those 
Convention refugees excluded from the benefit of the general prohibition of 
cefoulement to countries where they fear persecution, dependent on the 
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Minister's opinion that they should not be allowed to remain in Canada. Since 
Parliament has expressly addressed the question of non-refoulement, the 
principle as it is set out in Article 33 of the Convention cannot be considered as 
having been incorporated into Canadian law. 


The Board found the deportation order to be valid in law. However, the majority 
also found humanitarian and compassionate grounds such that the appellant 
should not be removed from Canada. The dissenting panel member concurred 
with the majority with respect to the legal issues of the appeal but did not find 
that having regard to all the circumstances of the case, the appellant should not 
be removed from Canada. 


Salvacion Jemina Fernandez v. M.E.I. (85-4024) 

The appellant appealed from a deportation order which was made against her 
on the ground that she had been granted landing by reason of the 
misrepresentation of a material fact. The appellant came to Canada in 1980 
following her recruitment as a sewing machine operator. She claimed that she 
was unmarried and had no dependants when in fact, she had been married in 
1965 and had one dependent child. She returned to the Philippines in 1983 and 
remarried her husband, who had obtained a death certificate in her maiden 
name. She then attempted to sponsor her husband and child. 


Following the decision of the Supreme Court of Canada in Brooks, the Board 
held that to be relevant, the untruth or misleading information does not have to 
go so far as to conceal an independent ground of deportation; it only has to be 
an inducing factor in admission. The appellant's failure to disclose her marriage 
prevented the visa officer from making further inquiries in order to ensure that 
she met the requirements of the Immigration Regulations, 1978. Such inquiries 
could conceivably have an adverse effect on the decision to issue a visa. The 
existence of a dependant is relevant to a person's admissibility. Following a 
consideration of all the circumstances, the Board did not find that sufficient 
grounds had been established to show that the appellant should not be 
removed from Canada. 


Carlos Dios Machado v. M.E.I. (86-1615) 

The appellant, a permanent resident of Canada and a citizen of Portugal, was 
ordered deported following numerous criminal convictions involving break and 
enter, theft, possession of stolen property, possession of a narcotic, assault and 
possession of a prohibited weapon. Counsel for the appellant did not challenge 
the validity of the deportation order, but based his arguments on all the 
circumstances of the case. 


The appellant came to Canada at the age of thirteen. His mother testified that 
he has alow |.Q. He suffers from hepatitis and nerve disorders and is under 
treatment and medication. At the time of the hearing, his girlfriend was pregnant 
with his child. He was enrolled in a community college but on leave for health 
reasons. His father was an alcoholic and had abused both his mother and their 
children. 


In view of the physical and emotional state of the appellant, the Board ordered 
that the removal order be stayed for three years on the condition that the 
appellant report to the Immigration Centre nearest to his place of residence 
every four months and report any change of address within 48 hours. 
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Timothy John Richardson v. M.E.I. (87-1271) 

The applicant, a permanent resident of Canada and citizen of the United 
Kingdom, made a motion for an extension of time to file an appeal from a 
deportation order made against him. He was ordered deported following an 
inquiry held on August 5, 1986 at which he had appeared without counsel. He 
was informed of his right to appeal, which he chose not to exercise, claiming 
that he intended to return to England. Shortly following the expiration of the five 
day appeal period, the applicant received a letter indicating that he could not 
be provided with assistance from his relatives in England should he return. He 
wrote to the Minister on September 8, 1986 expressing his desire to appeal the 
deportation order. At the hearing, counsel for the applicant argued that the 
limitation on the time for filing his appeal violated his rights under s.7 and s.15 of 
the Canadian Charter of Rights and Freedoms and that, as a result, the Board 
should allow the applicant to file his appeal. 


The Board did not accept the applicant's arguments. The Federal Court Trial 
Division in Kwan has held that the Board has no jurisdiction to extend the time 
for filing an appeal. The applicant did not demonstrate that execution of the 
deportation order would jeopardize his right to life, liberty and security of the 
person. Even if he could demonstrate a deprivation of those rights, there was 
no abrogation of the principles of fundamental justice. Appeal rights are 
created by statute; the principles of fundamental justice do not require a 
minimum time period to exercise these rights, nor do they require that the Board 
be permitted to extend appeal periods. The Board did not accept that the five 
day limitation on his right to appeal was a violation of his rights under s.15 
because the Minister has a thirty day limitation on his right to appeal. The 
Minister, as a representative of the Crown, is not “similarly situated” to the 
applicant. In any event, the inequality complained of did not constitute 
discrimination. The Board also questioned whether it was a court of competent 
jurisdiction to grant the relief requested by the applicant. It is clear that the 
Board is a court of competent jurisdiction under s.24(1) of the Charter to grant 
relief in cases where an appeal is properly before the Board. Section 24(1) of 
the Charter authorizes those courts which have jurisdiction independent of the 
Charter to exercise remedial power. In this case, it is not clear whether the 
Board has jurisdiction independent of the Charter. The applicant's motion was 
denied. 
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Table I: 


1988 Caseload 


Total 


4,911 


3,161 


2,120 


1,168 


4,784 


Removal 
Orders Applications Refugee 
oh Appeals Motions Stayed forRelease Redeterminations 
Pending 31/12/87 | 1,287 109 2e5 2 3.2/8 
Received ONS 326 87 7 1,728 
Processed 973 270 87 9 781 
Withdrawn 288 54 1 — 825 
Pending 31/12/88 | 1,039 al 234 — 3,400 
Table Il: 
Cases Received 
Appeals Removal Orders (section 72) 224 
Appeals by Minister (section 73) 1 
Appeals by Sponsors (section 79)_____—-—- 788 
Motions 326 


Stayed Removal Orders (section 76) 
Applications for Release (section 80) __- WE 
Applications for Redetermination (section 70) 


87 


1,728 


Total cases received 


3,161 
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Table Ill: 
Disposition 
of Appeals 


Appeals from Removal Order (section 72) 


Appeals allowed in law 


Appeals allowed in equity 


Appeals dismissed in law and equity 
Appeals dismissed for want of jurisdiction 
Appeals dismissed for want of prosecution 
Appeals declared abandoned 


Removal Orders stayed 


Appeals discontinued 


Total appeals heard under section 72 
Appeals by Minister (section 73) 


Appeals allowed 


Appeals dismissed 


Total appeals heard under section 73 


Appeals for sponsorship (section 79) 


Appeals allowed in law 


Appeals allowed in equity 


Appeals dismissed in law and equity 


Appeals dismissed for want of jurisdiction 
Appeals dismissed for want of prosecution 


Appeals discontinued 
Appeals abandoned 


Total appeals heard under section 79 


Total appeals heard 


Total appeals withdrawn 


Total disposition of appeals 


156 


816 
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Table IV: 
Disposition of 
Applications for 


Redetermination 
Disposition of applications (section 70) 
Determined toberefugee____ ss ——<“<‘;C;~™s*é=CS~SGHON 
Determined nottobe refugee ss ——s—“‘«i‘«iVVWUO 
Dismissed for want of prosecution 7a 
Dismissed for want of perfection — 
Dismissed for want of jurisdiction 9 
Declared abandoned s) 
Dismissed ae 
Total applications heard 781 
Table V: 
Pending Caseload 
by Region 
Montreal Toronto Vancouver Winnipeg Total 
Appeals 127 374 Soi 207 1,039 
Motions 20 60 9 22 111 
Removal Orders stayed ___ 20 146 35 33 234 
Applications for Release — — — — —_ 
Applications for 
Redetermination 1,424 19738 124 114 3,400 


Total 1,591 2,318 499 376 4,784 
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